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.ERRATA. 

The reader will please make theJUlo-wmg corrections mth /us pen. 

Paoi 6, line 22, for « Rosser/ read * Ross.' 

50, 43,/<;r * under juandin^^, r ad ' undcrlakirg/ 

54, 38, for * giuunus,' reaU * grurge/ 

56, 40, /.T • il»fc o^.eiatioi.,' r^ <j ■ 4h.3 .peia:.«Q,» 

57, 38, yor « oi.«iati©ii,' rw^ • a>ieiii .11.' 

58, 41, for ' firs, ^ar ,' r^uu ' h » jOifw.' 
60, 8, /or « ihalis.' rad * thai as.' 

*^» . '7» /"• * pr x,ute i in,' nuu * j. adduced on.* 
63, 8, Jor * cxieiK,' r^aj * iiutiii.' 

11, /or * cvme,' rea caiue.' 

2^, /or 'cuK,- rtua* nould ' 
^» 40, /<>r • joim m<M.e^ ,' n . <r j,)if>t tena-cy/ 

"3, 41, for ' barrow,' m/ti ' liur.ow,' 

99' 22' ^r ' T^' '^*'''- V""^»; •-:• '^ ' "''''^' ^^« appropriated.* 

,«^ '^' •'^'^ tb.igaur) I ,' t ad* . b|.. a;ory on.' 

leP, 34. for * W..ead.n, r ^a ' W..ea. ^1.' ^ 

l'^2, 24, / r * diem &o:a,' /-e-.a * ..urn s la/ 

126, 12, yhr « .1 a!.c-i in,' r*- t/ • m ai^es: of,* 
131, 35 A* 6, ./' r ' fv-^i u-.txl,' m/<i « , rovc,:.» 

J^2, 2, /or * un.vtai tne^s' /"<•«(/ ' miwarintss.* 

]ta ??' T" ! ' ''Y*" "T'' •^'v ' *■'*'»' '• "'^ ' i'«"^e forte et dure/ 

143, J I , /or « tught I ,• rf,d ' oughl so to/ 

It^^' ^** •^'"" ' '•^^^"^'^' ^ t''**** '■" « * requLed ihc' 

ioU, 24, yr»>-* viuuc,' ;»v/rf * .alue/ 

^53, 3, /or • a^^crted,* re.d 'esiemial/ 

163, - 34, >r« count iei,* r ,.d * c^umnes/ 

166, 37, for « fiinis liicrtm,* rfwcf » fi is ,ijii,n, * 

ICO t^' -^ '' * ^*''*^ * "" '"»' '■•^^'' ' ^^^^ iJ' * ^i"-' 

169, 16, for ' ihcugh acJmiued,* read ' ^ ho auinitttd.* 

Bib, 32, for * execuii n,' red ' txtcu or.' 

229, 22. for * had been,' read ' had i 01 been/ 

o** ?^' ^^'^ ' p.e-sccured, read * pieii.med.' 
235, 10 &• 1 l,/.r * coniinuc,' read • cn^itue.* 

273, 22, Jor • reiucent,' read * iileruiu/ 

37, yor * purcha.cr,' rrod * j.urc: a e of.' ' 

274, 41, for ' moiety ol,' r-au * moiety en'' 

276, 3, /J r I moiives; r^ rt • . ati.,c„ /V ' really/ rearf « realtv ' W 

2S8, 29. ^br « alien,' r,uiu ' a!ic n .,.' 

289, 9, for * j remises,* r^'r.a' ' iTcmises.' 

„ ^ *» Z^'' ' cc.c;.u,' r.u.u * cloc .%itil.' 

oi7 r> ^Z \ '? "' '^;' '" VT'' ''"^' * ''cp^sinons taken.' 

X' -* ^ / '^ ' I'i i,!.:la ii\ ,' /r./f/ • p( ci la \\\ .* 

Y' '. '^ ./^-r * t;.f rcMi.,' n^'ciu • uit- lasi t .ni • 

-'/,• ?7' *^"" ' Of -^'''^'g,' '--/ * e la-^ Jig a luic' 

' ,*;*■» •'•'1 .l^i" 'a .-I'Cd,* Av/6 * »ii, cn:.* 

3C'j, 1^2, J. r * iiintd • /r .* * t/'.j;neL\' 

^ ^ 527, Jor * cxeci.w.rv,' ,• ,. ^ • ^ . c tion&/ 

^«> /, Vf>, /'>r * ;ni ;ict," / ,/,/ * u.\ a<i.' 

^^S, y^, J y • j;,c'.e' r.',.a *il.t.. ' ' 

309, IJ.//-.1-V ;.'../ *..' ^ 

oil, 2o, ,rr « c.cun. a. res* nv,u ' inManccs ' 

:';■> 1,^'- '^"'* ' »"■••' ^.••-:..n • nu.u * inva.^i. 1,.' 

h'' '"■' ' ' ■ '^ ' "•' '""•' ' c !' ic^t.aiion.' 
"!'-'' ^ i I" I ^ c .' r. ..^/ « ^ c .V ,,.,n^ ' 
-'»>.S -W, ./-; • in>;.SM.'/ ,'«/ i,. e.io .• 

^;'' '-' ' '^' ''« .'»••■• •^■.^ thisihal.' 
•;3;' ^.'.'-'g'f',' rral^iW 

-V -7, /.r • iu ii.^l.tci.»w/ rcud ' is iua nfil:"sci.'.:.i/ 
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Newbern, September, 1797. 

IRFING vs. IRVING. 

*TnHIS was a bill in equity for an injunction lo stay the delen^. 
^ <)antfrom proceeding at law, and a commisK ion bad issued 
to Maryland to take the answer of the defendint, the reading of 
whfich w;j8 now opposed by Mr. Martin, because thecominissiou 
for taking the answer had«i«6ued with a blank for the name of the 
commissioner, and had bern filled upby the defendant or his coun- 
sel after it went from the office of the clerk and mssstcr ;T^Ue con-: 
tended that the commissioner should have been named, and ap- 
proved of by the court before the commission issued* And he 
cited the case of ' ■■■ t;^. Mooring, in this court, where the 
aoswcT was referred for impertinence and the court declared that 
no commission ought to issue far the future to a cemmlsiioner 
not pre viou8l)r approved of by the court. 

Badger e contra^ cited several cases in this cburt, as also did 
Taylor and others, where the answer had been taken by commis- 
sion filled upas in the present case and had been received by the 
court. 

Per curiam^ Williams and Haywood, Judges. 

The practice of taking an answer upon a commission filled up 
by the defendant with the name of a commissioner is a danger- 
ous one ; as the defendant may name a man ^ho will certify an 
answer as sworn to when in truth it was not. Such abuses have 
been committed with respect to commissioners to take testimony. 
But as this answer was taken before the Chief Justice of one of 
the districts of Maryland, and as the practice has been to receive 
answers taken before persons authorised by the laws of the coun- 
try where .taken to administer oaths, it is better k) adhere to that 
practice than now to alter it* 

Let the aaswer be read. 

Edenton, October, 1797. 

BoatweL's administrators vs. Reynell €md wife. 

TROVER for a number of articles purchased by Boatwell in 
his life time at the sale of one Winburo deceased, ^hose 
widow bad intermarried with B«aiweU, having previously ob» 
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a £denton» October^ 1797* 

uined lettefft of adininistratten en the CBUte of Winburn. Arter 
the parchase Boatwell died and she married Kernel), who in 
her right detained the articles so parcbased by Boatwell, alledg- 
ing that an aministrator could no otherwise acquire a property in 
any articles belonging to the estate of bis intestate than by pay* 
ing the vaU\e to a creditor, which here he had not done... 

The defendant's counsel cited office of executor, 89. 

Per curiam^ Havwooo only in court. 

Boatwell in right of hie wite was the vender by^neans of the 
eherifF according to the act of 1762^ ch. 5, sec. 10. And it is ab« 
surd that the seller shall become the purchaser : to whom shall 
he give bond and sureties as required by the act ? — Surely not to 
himself; mnch less to to the sheriff who is only an instrument 
and has no interest. The goods yet •remain part of the intestates' 
estate, and an execution issued against his assets in the hands of 
his administrators would attach upon them. An administrator 
or executor as such can no otherwise become entitled to the goods 
of his testator than by paying their value to creditors, as stated 
in the bo«k cited* 

Verdict and Judgment foi defendant*- 

Collins vs. Dlckerson* 

TH&d.eTk and master Mr. Iredell, had issved his exectuion for 
about the sum of four hundred pounds as due for the- costs 
of this suit, which Dickerson complained of. And the court in 
the beginning of this Term referred it to Mr. Blair to sute to 
the Court the services which had been performed by Mr. Iredell* 
He accordingly made his report ; whereupon several questiont^ 
arose and were debated at the bar. 

One was, whether for sums expressed in figures in recording 
the proceedings he should charge for as many wotds as would Iks 
necessary to express the sum in words at length, or whether ho 
should charge for each sum expressed in figures as for one word. 

Per curi^m^ WitXlAics and Hatwooo. 

He shall charge as fqt one word for each «um expressed ;n 
^figures in pounds, shillings and peoce^as for instance^ £. t 10 11, 
expressed in figures«hail be char^ged for as for one word. 

Another question was, what ahoukl be deemed a copy sheet ; 
that not being expressed in the act of 1787, ch. 22, sec. 3. 

Per curiam^ it is mentioned in the act of 1782, ch. 11, sec. 4, 
to be ninety words; ihe legislature meant the sAme thing in the 
act of 1787* 

Hali&x, Octc^er^ 1797. 

OENERAL DAVIE moved to prove the will of Major Gc* 
rard, lately deceased ; saying the estate was under such cir* 
cttmslances as xcquhred immediate attention before the time of 



Halifax, October, 1779. 3 

ttie sitting of the county court of £dgecombe where the tcst^^tor 
resided at the tiioe of hk death. 

Per Curiam. WttLtAMs and Haywood. The act of I789i 
ch. 33, sec. 1, directs the probate of wills to be in the court of 
the county where the decieased resided, to the end that those con- 
cerned to contest it, m^ightknow where to go to make opposition 
to the probate. The parlies cannot know it will be offered here 
«o cannot be prepared to oppose it here, et per Haywood Judge. 
This court, independent of the other reason has but an appellate 
lurisdiction in cases of probates, by 1777, ch. 2, sec. 62 63, acd 
lor that reason cannot tak^e probate ip the first instanccf. 

Motion denied., 

J^ryantvs. Vinson^ Ejectmenti, 

ATRJtCT of 64a acres had b^en granted, then 320 acres sold 
off by an uncertain descriptioa, then the remaining 300^^ 
^ running along a path to a branch, tbeo down the branch to it9 . 
*^ jun<;tion with smother branch, then up the latter branch .to the 
^ paih,.and along the path to a comer on the opposite extremity 
•* of the tract, and so aroupd to the beginning.**'^ The bargainee 
of this Utter tract bargained aqd sold to auother ; beginning as 
in the forjoer deed and running to the branch, thence to the cor^ 
Der ^before described) On the opposite extremity. 

Wiz.LiAMS.}adge. The plaintiiTs. counsel contend, thai by. 
the description in the latter deed, the litie was intended to rua 
as described in the former— !^T4;w thejirst branch^tken tip the se» 
0ondf ofid thence, alpng the path to the Corner* But the word 
thence is not a term of relation ; it does not refer to the boun- 
daries in the former deed. Thence to a corner can mean nothing 
but a direct line from the former to the latter point. To. deviate 
from the former point immediately and return by another line 
tp the direct one from that to the latter, atid then along the di- 
rect line is not warranted by the term thence to the beginr^ng. 

ULaywqpd Judge assented ;bu( the Jury found mherwise, 

Jfhitehefld (Widow) vs. Clinch. 
'pLAINTIFFcxhibitedher petition for dower under the act 
^ of 17d4,ch. 22, sec. 9> and defendant pleaded- Baker,, for 
plaintiff, insisted that the proper way for the defendant to make 
his defence was by way of answer, on oath ta the petition, where* 
upon the court will. determine in a summary way, and the issue 
shall be tried by the court. D^ivie, for the defendant, argued 
strenuously that pleading the defence was. the only proper way» 
Fer Curiam, Williams and Haywood Judges.— rit is true 
some of the practices since the act of 1784^ nave made tkeir de- 
fences by way of answer, it is equally true that others have made 
defence by plc«jdirig, a&d it is fit the practice should be st^ttled* 
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The actpf.l784did not intend this lo be an rqui'y procetding; 
It did not mean to require that the defendant ahuiild answer on 
oftth ; it alters the common Uw no farther than it hasdirtcilv ex- 
pressed by substitiuing the peliiion in place cfthe intricate pro- 
ceedings by wr;t and declaration; the defence must be made and 
tried as before ; it is absurd to say the court fthall try in a sum- 
mary way whether the plaintiff received satisfaction cr not, or 
was lawtuUy married or not; the rules of the common law arc 
never to be departed from but where the legislature have ex- 
pressly directed it, cr where it necessarily fallows from what 
they have directed : they have not dene this in the present 
instance; they have not required any answer on oath, and the 
court will not. So the jury was sworn on the pleas, and after 
miich argument on both sides the court permitted oral evidence 
to be given of cohabitation in proof of the marriage nqtvyith* 
standing the English authorities require a certificate of the Bish- 
op, because there is no record kept here of marriages as in Eng* 
land there is, consequently uo certificate of any officer can be 
had, and unless parol evidence be received we shall invalidate alt 
the marriages in the country. 

IFilUamson^ by Guardian vs. Cox. 
'T'HIS was an action of trespass, and on not guilty pleaded upon 
^ trial, the case appeared to be, that Williamson was seized of 
the landii in which, &c. and died seized in the year 1780, and af- 
terwards his widow married, and her son the heir »f Williamson 
assigned dower by metes and bounds which wer« specified in 
a deed signed by the son and his mother. 'Some time after* 
wards, Cox the second husband died, and the widow cleared the 
lands and cultivated them beyond those bounds. Per Curiam^ 
The deed ascertaining the boundaries is not binding, being sign- 
ed by the defendant during her coverture with the second hus- 
band ; neither is her acceptance of dower during coverture an 
estopal to her to claim more as it might have been, had the ac- 
ceptance been during her widowhood, but she ought to have had 
a new assignment of dower if she was dissatisfied with the for- 
mer j she pannoc^enter upon and occupy what part she pleases with- 
t'lit assignment, and therefore her entering upon the land beyond 
those bounds, and clearing and cultivating them, was a trespass. 

Verdict for the plaintiff. 

State vs. Ingles. 
TNDICTMENT for a riot with others, and for beating and 
•'■ imprisoning Edward D. Barry. The defendant pleaded that 
he had been heretofore indicted in the county court of Edgcombj^ 
for an assault and battery on the said Barry, and thereon had 
been tunvicttd and fiocd, which indictment and conviction had 
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btcu grounded on the same facta that this uulictinent waa prt- 
i erred for. 

Per Curiam, After argument, hy Baker, for the state, and 
White ior the deft:Ddant, the truth of this plea is admitted hy 
the demurrer ; the state cannot divide an ofF?nce consisting of 
several trespasser into at many indictmeHts as thtrc are acts of 
trespass that would separately support an indictment and after- 
wards indict for the offence compounded of them all ; as for i%- 
stance, just to indict for an assault, then for a batter}', then for 
imprisonment, then for a riot, then for a mayhem, &c. but upon 
an indictment for any of these offences the court will enquire 
into the concomitant facls, and receive information thereof, by 
way of aggravating the fine or pimishmcnt, and will. proportion 
the same to the nature of the offence as enhanced hy ail these 
circumstances, atid no indictment will after\>rards lie for any of 
these separate facts done at the same time. This plea is a good 
one and must h« allowed. 

The plea was allowed andthe defendant discharged. 

» 

Wilmington, November, 1797. 

Anonymous* 

TnEBT upon a bond executed here, and payable to a person of 
^ South- Carolina. 

Per Curicrm. Haywood, Justice only in court. — This bond is 
not made payable in South-Carolina — if it were, yet as it wa:? 
executed here, it shall only carry North -Carolina interest. A 
contract is to be iotcrprete<l according to the law of the country 
tvhere made, and draws t(| it such legal consequences as the la^ 
of that country attaches to it. Had the bond been executed in 
South- Carolina, a:nd there payable, it would undergo a different 
consideration. 

Cobhaniy assignee ofCreedon vs. the executors of NeilL 
I^ASE upon a note of hand, and the act of limitation pleaded. 
V^ This action had been instituted against the testator in his life 
time; and after his death, was continued against his cxecia- 
lors by scire facias^ under the act of 1786, ch. 14, sec. 1. On 
the trial, the plaintiff proved an acknowledgment of the debt 
about a mondi after the assignment^ the assignee then being in 
the country, and having gone off about a month after the ac- 
knowledgment, to Europe. 

Per Curiam, Haywood, Justice only in court,— The plain- 
tiff's cause of acii6)n accrued by the assignment (the original 
j)romisee being beyond sea,) the act began to run upon his de- 
mand, and continued to do so alt the time he stayed here ; and 
his wiihdrawingto parts beyond the sea afterwards, v/ill not sua- 
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pend Its operation. The saving in the act only extends to sucK 
penocw as were beyond the sea at the time when ihcactiun ac- 
crued; not to such who were here when it zcciurs : and as he 
did net sue within three ye^rs after the accruing of the action^ he 
is barred. 

There was a verdict and judgment for the defendant. 

Same vs. Mosely. 

/^ASE upon a note of hand and the ac( of Umitatioii pleaded«^ 
^^ The note was dated and made payable io the year ir75*--»-' 
This action was commenced in the year ir92« but tlie plaintiff 
proved the note was presented te Mosely not longer than a. 
month or two before the beginning of the action — who said^ 
^^ It was at the desire of my mother I gave it ; I wiil not pay it i^ 
liosser ought to pay it f I will speak to him about it. 

3^er Curiam. Williams and Haywood « — After the point bad; 
|>een reserved and argued, the latter words of this conversation, 
admit the debt has never been paid ; the former admit the de-.. 
lendam's signature* An admission oi the fii^ature, it is 
true, is no admission of the clebt; for still it may be usurious^, 
a gaming debt, or the men^y may have been paid, or it may be 
Under some other circumstances which render it not a just deb^r. 
bvt when he' says Rosser ought to pay it, I will speak to hiia 
about it-«-this shews the debt is not paid ; and though he says at^ 
the same tiraej I will not pay it— yet being legally due from him^ 
the law Will compel him to pay it. 

There was a verdict and judgment for the plaintifii' 

dobham^ assignee of Creedor^ vs. Administrators^ 

/^ AS£ upon a not^ of h^nd, and the act of limitation pleaded! 
^ amongst other pleas. The note was executed and naade 
payable before the war, and suit had not been commenced till 
long aft<:r three years of computable time had elapsed from the 
day of payment. Evidence was offered by the plaintifiPs coun* 
set of an admission of the debt within three years next before 
the action commenced, which was objected to by the defendant^*, 
counsel, on the ground that any exception to take the case eut 
of the act should have been replied and notice thereby given of. 
the pariicular fact relied upon lo take the case out of the act, and 
he was about to produce authorities to that point. Per curiam* 
You need not produce casts to that effect, the law is so, and if- 
}-ou insist upon it, on that ground the court will reject the evi* 
dcnre ; bat the practice of the bar has been not to draw eut the 
pleadings at length, nor to reply but when the act of limi- 
tation is pleaded ; to proceed to give evidence of facts that 
wiU avoid the act, as if such facts had been replied ; it is for you 
te consider whether insisting upon the suict rule rof law at this 
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time he for the advaacenient of justice or consistent with the im- 
plied agreement amongst the practitieners, ts not to take advan- 
tage for want of a replication* . The plaihtiflTs counsel then said, 
if the practice had been as stated he would not infringe it, Avhere- 
fore the evidence w^s given, which proved that the intestate in 
his lifetime had admitted the debt, and that after his death the 
note was presented to one of his administrators, who said it is 
the signature of the deceased ^nd all his just debts shall be paid 
when the Holly Shelter lands are sold* 

Counsel for the drfindant'^^HtTe is not any admission of the 
existence of this debt ; admission of the signature does not amount 
to that, for the debt may have been discharged after the signature,, 
flod three years elapsing without any demand, is prcsumtive evi- 
dence of payment, according to the doctrine contended for. If a 
bond has remained dormanttwenty years, and the executor admits 
the hand writing, the presumption is destroyed ; and supposing 
the debt to be adnkitted,it is only evidence of a uew promise and 
inr that reason only it is deemed to be out of the act of limitati- 
ons ; and if in fact a new promise is made by an executor, the acti 
on must be against himself in jure propria and not ac:ainst him as 
executor to charge the assets of the testator, H. Rl. Kep. 108, 
114. This aetion is hot against the extcntor injure proprioy but 
upon the old fonndatioh of the contract made by the testator and 
.cherefore the admission of the executor if it an^ounts to a new, 
promise can not be applied to it ; lastly the admission of one ex- 
ecutor or administrator where there are two or more, should not 
beobligaiary upon the others, but he may notwithstanding make 
any defence he thinks proper for the benefit o( the estate of his 
testator; the rule bctng that where there are many executors and 
they sever in pleading, the best plea pleaded by any of them for 
the estate, shall be taken and relied upon ; the other administra^ 
tor may still say this is not the signature of his testator, or if it 
ss that he has paici the debt, or is barred by the act of limitation. 
Per Curiam^ Williams and Haywood — Admission of the 
signature is not an absolute admission of the debt ; but the ad- 
mission of the signature with the addition that all his just debts 
shall be paid, is equivalent to saying that this debt if a just one 
shall be paid, which in ordinary cases would certainly avoid the 
act of limiutions I also in ordinary cases the admission of one 
of several defendants would avoid the act as to all, Douglass, 652, 
i&53 ; and we can see no reason why the admission of one of se- 
veral executors should not have the same effect ; any one of the 
executors may pay a just debt though barred by the act of Itmi- 
tstions if he will, for he is not bound to take advantage of the 
sctoflimttatronsj such payment would be a good one atid he 
' would be allowed it on a plea ofpkne administravit as to credit. 
ersor in a settlement with legatees or next of kin ; then why not 
also bind the assets by his promise to pay it if one ef two execu- 
tors should Kdmit the debt and bt sued (ii*s: and plead the gene- 
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ral issue, thai m the case of unsealed 'mstruments would be good 
t vidcncc oi the debt and supersede the necessity of proving the 
iDbtniment on tiial; then why not take it out of the act of Ti* 
init'Jtiuns also. As to a new pronvise being the ground for an 
'action againec the executor only in Jure fraprio^ he may possibly 
be sued that \yay and be charged perhaps de bouia propriia ; inr it 
has been sometimes held that a new promise is n«t ouly evi- 
dence of the old debt, but also of assets to pay it, at least it is so 
laid down ia many of the old books, but that does not prove that 
the old cause of action is extinguished, and that no activn will 
lie against the executor as executor, after such new promise. — 
'Withrespect to the act of limitations, the bar does not proceed 
upon the idea that the old debt is extinguished for an admission 
ot the debt after the action commenced will avoid the bar, 2 Bur 
1099; the act was intended to operate Where a presumption of 
payment could fairly be raised from acquiescence for a consider- 
able length of time that the debt was paid, which presumption 
remains not after a recent acknowledgment of the debt; an ac- 
LnowledgQient or new promise, gives not a new cause of action 
only, to be used as a substitute for the old, but removes the pic- 
sumption of payment which is an obstacle opposed by the act to 
the plaiatifTs recovery on the old cause.of action* 

There was a verdict for the plaintiff and a motion for a new 
trial, and a rule made in order that the aljove. points might be a- 
gain argued and maturely considered ; and on the day appointed 
toshcw cause the above points were again argued on both sides, & 
the court gave the same opinion as before — upon the latter argu- 
ment a new point was made ; it was argued t)iat if here was a pro- 
laise to pay, it was conditional, and to take effect when the Holly 
Shelter lands were sold and cannot be obligatory before that 
event takes place which as yet it has uot, the Holly Shelter landa 
buing n^'t yel^^old. 

Per Curiam — In this conversation there are two branches ;the 
one admits the debt if it be a just one, the other relates to pay- 
ment to be made out of a paiticulur fund. All that is materi;d 
as to the act of limitations, is the admission of the debt ; for upou 
ttiat the law says it shall be paid out of the personal estate, and it 
is to no purpose (or the executor to say he will pay out of the 
real, over which he has no contr&ul. Here is no evidence to 
impeach the justness of the debt ; his signature may well stand 
8is e < Idence of that origiaally till the contrary be shewn, though 
the signature alone may not be evidence that it is a subsisting 
debt. 

The rule discharged. 

Fitzpatrick vs. NeaU 
T\UNC AN was elected by letter from Fitzpatrick, to cause 
^^ Ncai to be arretted for a debt due to Liu; should bt; arrive 
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tr Wilmiogton, Ncal was arrested accordingly, and imprison- 
«d ; and Ddw Ncal being brought up as upon a habeas corfiu^^ mov- 
ed by his counsel, to be discharged, btcaube Duncan had not a letter 
oi attorney under seal. The counsel argued tliat every Itttterfof at- 
torney for the purpose of causing an arrest, or recovering adebtor 
the like^ should be under seal, in order that he who gives the power 
may be estopped to say he did not give it, and so charge the dcfen* 
daat again as he might do if the attorney or agent acted without 
proper authority ; and in a case like the present where a suit is 
carried ob in the name of the principal, the power should he filed 
amongst the records of the court, and should be duly authenti* 
eatcd, otherwise a bar or recovery in this action could not be ef- 
fectually pleaded against a new action for the same cause ; the 
principal might say he gave no power to commence any «uch ac- 
tion as the former, which if true would avoid the plea ; the prin- 
cipal could not be bound by his acts, for otherwise debtors might 
oome here and cause themselves to be su»d by their friends and 
have a judgment of the court in their favour, and become dis- 
charged oi their just debts. And to prove that letters of attorney 
fthoQld be under seal, they cited Cuk. LitU 52. 1. Ba. Ab» 198, 
aRoll. Ab. 8. 

> IFilliams^ Justice.— For the reasons given at the ba», I am 
of opinion the authority given by this letter is insufficient. 

• Hayvwod^ Justice. — Powers of attorney to attornies at law, to 
9ue or defend, are always without seal, unless given by corpo- 
rations who can only act by their common seal : these attornies 
may enter satisfaction on record, receive the monies due, cause 
arrests to be made, and do many other acts ; on the contrary, all 
the insunces that in West and other books, of letters of attorney 
to private persons, are under seal, which, to be sure, is some ar^ 
gument that the Uw requires thsm to be so, but why a seal in the 
latter ca3e is necessary when in the former it is not, I cannot 
well see any good reason— I will consider further of it at another 
day. This case being again moved. Judge Williams gave the 
judgment of the court, that the defendant be discharged u-om his 
imprisonment, the authority to Duncan to cause the arrest not 
being sufficient fsr want of a seal. 

He was discharged accordingly. 

Toung vs. irw/m— Ejectment, 

^T^HE land in question, was granted by the King to Solomon 
^ sad James Ogden on the 20th of February, 1735 ; they con* 
veyed to Clark in. 1737, and he to Gabriel Johnston in 1738.~ 
JohnstOQ devised in 1751, that his executors should sell ; bis 
widow being his executrix, intermarryed with Rutherford, and 
they conveyed to Or me in 1754, who in the same year re-con. 
\'cycd to Rutheriord, who in 1763 conveyed to Duncan, and he 
tatbe same year re*coavcyed them. Rutherford ia 1773, pur. 

C 
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eisattt to a dicrce of the court of Chancery, conveyed to Murray, ' 
»id in 1774 Murray conveyed to Young, who died, leaving the 
|daiiuiff his htir ; btu before the decree, Rutherford contracted 
for a sum of money to sell to Irwin, and to convey when he 
should have paid the consideration money.— ^Irwin in 1757, made 
his will and died. lie left Rutherford his executor^ and it was 
proven that Rt|tberford wrote his will: he directed money to 
to raised out of his personal estate to discharge the debt due for 
thclandf and then devised it to his sons John and James: be di- 
«d in possession, which he took, pursuant to the contract. Some 
tme in the year 1753, Rutherford as executor, took the whole 
personal estate, to a much lai^er %alue than the debt in questi* 
oo^ bat said he had expended it in the payment of debts ; what 
was the precise amount either of the personal estate, or debts of 
the deceased, did not appear. 

Tayhty for the plaint)(F, rested his casb here ; saying he had * 
deduced the tide from the original patentee to the lessor of the 
{riaintiff, and should expect a verdict unless some material ohjeo- 
tioD, more than he could at present forsee^ should be stated a« 
fainsttke plaintifTs title. 

The counsel lo. the defendant argued, that the lessor of the 
ylaintiff should shew himself to have been in possession within 
seven years, otherwise he is not entitled to recover in ejectments 
He cited BulL N. P. 103, and other books, to establish the safne 
doctrine. Secondly, he argued that an adverse possession in the* 
defendant for the space of seven years, without any colorable ti- 
tle, will take away the plaintifPs right of entry i and that hero 
was such an adverse possession for forty<three years and up- 
wards; during all that time^ the land in question has been occu- 
pied by the defendant and his ancestor, who have claimed the 
same as their own, pursuant to their contract with Rutherford, 
frwin the ancestor, did not, as suggested by the courts take pos- 
session as a tenant at will. 2. Bl. Com. 145« An estate at will, is' 
where lands and tenements are let by one man to another, to 
have and tahold at the will of the lessor. If the tenant by force 
df this lease obtain possession, the lessor may determine his will 
and put him out when he pleases-— Did Irwin enter under any 
such condition ? Was it understood that he was to be turned 
out whenever Rutherford pleased^ No I he took possession of 
the land, to be enjoyed as an inheritance never to be turned out 
of possession if he paid the purchase money ; and tUs he did 
pay, for he charged his personal estate with it ; and Rutherlbrd, 
wko was the debtee^ in his capacity of executor received more* 
than enough of the personal estate, and so by operation of law 
was paid ; and then it is not only against all equity, but also a- 
gainst the express stipulation of Rutherford, under whom the 
plaintiff claims, that the defendant should be turned out of pos- 
session. Thirdly, ifcolourof tide is necesssry to accotopaDy 
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n ecven yean poBsession, in order to form a right of pestassi'ea 
Id the defendant and create, a bar against the plaintiffs claivi^ 
thea here is thewiU of the ancestor proven in the year 1760ai»d 
made in the year 1757, and a possession under it in the df^ifees 
icom that time to the present* 

Tatflar replied. 

Per Curiam*. Haywood, ^tiatice only in eourt.^^^*- After attt^ 
Sng the facts as they were provenon the trial :*^The legal title- 
has beca regularly dedocecl from the original proprietor to the 
kssoFof the plaintifi^ and he is entided t^.recoverin this actiioti 
• unless, barred by the aot of limitations, or by K^herford's sale* 
9T the joint opention of both^. With respect U> the contract to 
sell and the taking possession in conse<|^enee thereof^ hy the 
permission of the vender y if that be considered independent of 
any concomitant or subsequent circumstance9>. it can give no ti« 
de whatsoever ;.the land could not pass nor any estate in it upon 
the making of the contract and taking possession pursuant to at 
by the vender's consent. A^deed properly executed asd regis- 
tered, is at least required to pass an esute of inheritance in this 
country; andJdiis to avoid the danger of clainving estates as 
passed from, the owner's verbal testimony, and of turning men 
out of their estates and possessions, by corrupt witnesses.— #. 
When a purchaser in a case lifcp th^ present, tabes possessioo, 
he ukesit by consent of the owner; and may continue it until he 
fails ia payment, ajad then is liable at law to be turned tiut : he 
does not take a tortious possesion and gain a tortious fee, as has 
' been contended : if he is not strictly speaking, a tenant at will, his 
.possession is- that of the owner, and not a distinct independent 
possession opposed to his : if he is ousted of possession by a 
.stranger, he cannot regain it by an action in his, own name, but 
0nly in an action which sets up and affirms the vender's title. 
Such possession of the purchaser is therefore not an adverse 
possession to the vender ; and if by the act of limiutions, an ad* 
verse possession is necessary to bar the plaintifPi title, such an 
one as has been in the present case, will not answer that descrip- 
tion. Under the act of limitations, it ia very trwfe the English 
Law Books require the plaiotiffiu ejectment to prove himself to 
have been in possession within twenty years j but by our law he 
need not be ia actual possession within seven years r if he has 
a tide by deed or grant, he has a constructive possession by ope- 
ration of law, which preserves his;right of entry, until it be de- 
stroyed by an actual adverse possession, continued for seven 
years together, if he has nererseen bis land— «if he has not entered 
upon it for fifty years, his title may be good, if his adversary 
hath not been in possession for seven years continually, during, 
the whole time with a colour of tiilc. The act of lifnitations^ 
operates between individuals having different grants of the same 
lauds, or claiming by mesne couveyaiices under them^ where 
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there were two such «laimanta« The legislsiture' in the yetr 
1715, when this couatry was a wtlderncas, and the great object 
' was to proctirc settlers, thought it more politic to prelVr a paten- 
tee or a grantee under htm who had actually settled upon hia 
land and continued in possession for seven years, than aiiD- 
ther who had not settled upon the land, though he had a prior 
grant or deed ; but it did not mean to give any preference to au 
usurper who settled upon the King's or proprietors' land, with- 
out obtaining a title at all or paying for it ; or who sealed upon 
the lands of an individual proprietor, knowing he was a tres- 
passer in doing so, which he must have known if he had no co- 
lourable title. It is argued that the will of old Irwin was a co- 
tour of title in his devisees— in some cases perhaps, a will may 
he so considered : it cannot, however, in the prtsent case, be- 
cause this will expressly takes notice that the title was in Ru- 
therford, and provided for the obtaining a title by payment of the 
money— 40 here is neither an adverse possessiori nor colour of 
title^ both which are necessary to accotnpany a seven year's pos- 
tessiOPi it» order to give a tide to the defendant. 

There was a verdict and judgti^ent Cb»r the plaiDti£& 

Dudley vs. Ruth Strange* 
•p JECTME'NT and not guilty pleaded ; and upon the tri^ 
•*-' the evidence was-^that the lands in question were included 
within marked lines, and were settled upwards of sixty years 
*g<S hy one S. WiUiams, who conveyed to Elfemore Anderson, 
who died possessed, devising it to his two sons, who conveyed 
to Mathiaa Strange, who died come years ago, teaviog the de- 
fendant his vridow ; she, jointly with her sots, took out letters 
ofadmioistration on the effects of Matthias Strange, and she also 
- obtained a state grant for the preinises, dated 23d of November,^ 
1796 : a patent sworn to have been granted to Williams, on the 
14th of SepteQiber, 17S7« is lost. Matthias Strange in his life 
time, wa^ indebted to Dudley, the lessor of the plaintiff, in a 
considerable sum i and in January, 178^ the administrators 
confessed a judgment, and the land was levied on i the heirs of 
Strange were cited to- April, 1789, to choose guardians ; 

and James Strange, one of the administrators, and tldest son of 
the deceased, was appointed guardian, pro tempore. In April, 
1790, an issue was tried between the heirs and administrators, 
upon the plea, that the latter bad fully admiuiAtered, and it 
was found for t&e administrators: then there was a judgment 
against the lands-^^-an execution issued against the lands in the 
hands of the.administratorsi stating them, to be the defetida?i«9 : 
and pursuant thereto, the lands in question were sold by the she* 
riff and purchased by the plaintiff: the Sheriff executed a deed 
to him, dated the 25th of June, 1791. 
Percuriam\'^yfi]i\zm^ and Haywood. After argunaent bjr 
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Moore for the plaintiff, and Wright for the defeucUnt, who used 
the same arguments the court went upon, and toot notice of \vk 
giving their opinion. The appropriation of the premises in 
qiitstioD, by an original patent or grant, is actually proven by a 
witness who sa\r it and surveyed the land by it, taking down the 
n4ine of the grantee and the date of the grant in writing — ^besides 
that the land is designated by marVed and visible boundaries, 

^ and baft been pQS&eased fqr sixty years. 'X^hh at the common 
law is evidence of a grant; and under the act of Asfiembly, givea 
title agaiast the state, where there is a colour of title with twen« 
tyooe yeari| possession. Anderson had a conveyance from 
WilliatDs ; and he and those claiming under him, were possess- 
ed under it for that length of time and more. An to this poitit^ 
|l|erefqre, we have no dcTibt but that Matthias Strange had title 
tt the time of his death : his administrators confessed a judg- 
ment, and this bound them either to find personal assets, or pay 
the moQey out of their owti pockets. But the Court pf Equity 
for Newbetn district, upon some equitable circumstances, dis* 
closed in a bill preferred by the administrator:}, have decreed 

. that DO advantage shall be taken of their omission to p[t^dpient 
administravU : the heirs then summoned to put this fact in isaue, 
did so aiid siplene atfministravii^ was found so as now to appear 
of record^ and there is a judginent now remainijog in full Ibree 
agaiqst tbf land ; this judgment warrants a sale of the land to 
satisfy the plaintiff's debt, but no such sale ever took place : the 
sheriff s«ld to the lessor of the plaintiff by vinue of an execution 

.issued against the administrators ; whereas the judgment is a- 
ntnst the heirs; it commanded the sheriff to levy the debt on 
the lands in the hands of the administrators, whereas the judg^ 
ment condemns the lands descended to the heirs at law and m 
thciv possession— there ia no judgment therefore to warrant the 
execution by which this land was sold ; neither did the execu- 
tion command a sale of the lands nOw in dispute, and the sheriff 
has sold them without any authority. 

There was a verdict and judgment for the defendant, 
^ere.— What judgment the court would have given, had the 
^eri facias comnumded the sheriff to levy the debt oi the lands and 
tenements in the hands of the heirs, and there had not been any 
Judgment produced? Would the vender have recovered as a pur- 
chaser under si^eri facias issued to and executed by the proper 
officer ; or must be also have shewn a judgment. Thaferf fads 
justifies th^ sheriff though the judgment was void, or be vacated 
afterwards, or be reversed at the time, except in the instance 
where he sells goods claimed by a third person which are alledg. 
ed to haye been fraudulently transferred to him by the debtor 
in illusion of the judgment; but it will not ju«»tify the plaintiff, 
V*50 s'ould not cause it to issue, if the judgment lie void or ra- 
cauble for ixrcgvilatity, or be reversed 5 neither will any stran- 
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^r be justified by ikt^eri facias alone. Salk. 409, 2. K. Re^ 
1104. 

Samuel Noble vs. /A« Executors of Hffward^ 

NOBLE has a judgmetit in Fayette superior court t^tnst the 
executors of Howard, and they have a judgmtrat tn this court 
against hitn^ and this is a scire facias against them to shew cause 
why Noble's judgment should not be set against theirs^ and they 
to have execution for the balance, if any : and it is now stated ixk- 
court that the estate of Howard is insolvent, and if the executorsi. 
are permitted to levy their debt. Noble will probably not.be able 
to get the amount of his judgment refunded by bawling it leyj4uL 
against them, in support of the sci.fm. 

Mr. MoorCy for the plaintiff, cited 2, Burr. 1229, Baskenrtlte 
vs. Brown, and Barker's administratrix vs. Brohim, 2. Bl. Rep^ 
«69. 

Taylor e contra. — ^Thcrc is no new case to shew tfcat a jud^« 
ment (n one court as this is shall be deducted out of the amount 
of a judgment in another. The last case cited, is indeed of 
judgments in the courts of common pleas and kings bench, and 
the one being deducted from the other ; but these courts set 
under the satne roof. In the cases now before the court, they 
are the judgment of two different courts, sitting fpr two distinct 
and separate districts. 

Per curiam. Williams and Haywood.— The reason ef the 
thing is the same in both cases ; the common pleas is as much a. 
ilJsiiBct court from the king's bench as two superior courts held 
Ur different districts. Let the judgment in Fayette be deduct- 
ed from the judgment here as prayed by Hit scire facias a&d^exe-^ 
cntion issue for the balance only. 

jOiitonytfiOtts* 

PER Cttriaw— Haywood, Justice, only present. Vpon Uie 
plea of plene administravit^ the defendant begins by shewin|g^ 
an admiQistration of something, which if he does, then the plain* 
.fiff mus^ prove by the inventory or otherwise, assets to a greater 
amount than is proven to be administered ; and this is evident 
if we will but con9ider the pleadings. The defendant says he 
fully administered, or bath fully administered all except so much. 
The plaintiff replies he has assets enough to satisfy his demand, or 
assets enough besides these contcfied, &c. and upon this, issue is 
joined ; the affirmative come?; trom the plaintiff in his replicati- 
on^ and the joining pf issue Is upon that ; in the nature of things 
it cannot be otherwise ; for suppose it incumbent on the defen- 
dant to prove a full administratioOi and he proves one of twenty 
shillings, when in, fact the estate is worth ten thousand pounds, 
will not this drive the plaintiff to^ give evidence, charging him 
with iurthcr assets. Fide Lill. ent. 475, 2 Bl. rep. ;iW| Salk. 
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1^96, 1 Mo. Ent. 450, Comb. 342, Godol. 175, Cro. Rep, part 
^ca»ein,GodoL 176. 

C6rie and Sk^Um vs« Ge$rge Ledbeiter* 
^LEA in abatement that they resided out of this state, and 
^ Lcdbcttcr was an inhabitatit of the disthct of Morgan : and' 
to thts there was a demurrer, and assigned to be for w<iAt of an 
^davtt of the ikzu stated in the plea. 

Ar cttmwr.-^The ptoper way ia not to demur as is done- 
here ; for a demurrer U ntfute and catinot advance a ne^r fact, aa 
ts attempted h'eref you should have moved the court not to al- 
low the pica to be received as a ph^a— *[he tn^tier pleaded is suf- 
ficient ; but a3 the counsel agree that x,\\\: validity of the plea shall 
be decided upon without regard to the form of opposing it, let 
itbeover-ruled^wd the deleadant answer over. 
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Langdon and Ward vs. John Troy, 
E executed a writ as sheriff, upon a defendant sued by thete 
plaintiffs, and returned the writ wiihout a bail bond i Vhere* 
by he became answef able as baif hiol^elf. There was judg* 
inent against the defendant, and a capias ad satisfaciendum a« 
gainst him, returned non e^t irtventus ; and this is a scire facias 
to chatge Troy as bail ; the defendant demurred generally ; and 
his counsel now argued that the sci.fa. is in the nature of a decla* 
ration and should state all circumstances material and necessary to 
support the plaintiff's demand. And this scire facias does not 
state that any cd. sa. ever issued, which is expressly required by 
the act of 177A ch. 2, sec. 19; And of this opinion the court 
tfeemed W be^ but ordered precedents to be searched ; and on 
(bis day Mr* Jocelyn, for the plaintiff, produced the entry ot a 
tci.fa. agkinst bail, id the cane of Atkinson vs. Wilcox, in LiU 
ky 's Entries, 307 ; and divers other cases from same book, where 
no mention is made of the ca, sa. 

Per curiam. The return of the ca. sa. is equally necessary vk 
England as it is here ; and the want of it may be made an excep- 
tion, but it most be stated in the defendant's plea — we will not 
change tfaejpreccdcnts, therefere let judgment be for the plaintifl^ 

Vide 2 Co. Inst« 184, 187. 

The Executors ofEmmett vs. E.^W'. Stedman. 

THIS was zsci.fau against the defendants, to shew cause why 
the plaintiffs^ should nol-have execution de bsnis propriis^ to 
which they pleaded no assets; plene admini^tavit ioxd in nuUo 
devastravit, to which there w'as a demurrer and joinder. The de- 
fendants were sued in the first action as executors, by a sci.fa. 
issued upon the death of their testator ; and on coming into 
court upon ittcsci.fa. they pleaded the gtncrAi i^sue, sutures of 
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\\m\i^t\on& zv\d pkne adminiatraolt^ and the yxry found a ver- 
dict in f»vor ot the plaintiffs, affirming the assumpsit witiita 
three years, but found nothing as to the plciie admituatraxjit. 

Per curiam. The finding- was imperfect, and n6 judgment 
aihould hive been entered upon it ; but since it was entered, aiKl 
there is no mode oi' reversing it, being a judgment of the supe- 
rior court, though clearly cr rontons, the defendants ex neceM* 
tate must be allowed to plead the same matter to this set, fa, to 
discharge their own goods, though they would not be entitled to 
such a {4ea now, had they not pkaded it to the &rst action — ^ho w* 
ever, the plea now put in must relate to the teste of the process 
by which they were first brought into court, and must sutc a 
iull administration and no assets at that time. 

Joshua G. irrightf Administrator^ &?c, vs. John IValker. 
^ASE upon a warranty on the sale of negroes tu the intestate ; 
^ which negroes were gotten out of his possession by ihfe 
guardian of tw^ orphan children, by the name of Scull, he claim- 
ing them as the property of the children \ — whereupon, an actioa 
of trover was brought by the intesute again&t the guardian^ 
for the recovery of these negroes ; and there was a verdict for 
the defendant, upon the plea of not guilty. 

Per curiam. Williama and Haywood, Justices.— A recovery 
in trover vests the property in the defendant ; and a bar in trover 
qr verdict for tke defendant, \% prima jacie^ and most generally 
a proof of property in him : It is not however, conclusive^ as 
such verdict may have been upon the ground^ that the defendant 
had not possession of the thing, and so had not then converted 
ur held possession, having a lien upon the thing imtil paid for 
the work he had done upon it \ or because Le may have had a 
particular interest in the thing for years, or the like, which has 
since expired. In all these cases and others that might be m- 
Bianced, the defendant would be entitled to a verdict ; and yet 
the plaintiff in an after actiou, be entitled to recover as' having 
the property. A verdict for the defendant is therefore, only 
prima jacie evidence of property in him, which will stand till 
the contrary be proven, by shewing the particular fact in evidence 
that occasioned the verdict to be lor the defendant. 

There was a verdict and judgment for the plaintiff. 

Tide 6 Re. r. Cro» El. 667. 5 Re. 61. 1 Mo. 20r. 2 BL 
Re. rr9, 831. 

Wulker &P Tounger vs. Lewis &? Bir^fordy Bail for Fleming* 
''pHlS was a sci.fa. to have jadgment and execution against 
^ the defendants, as bail for Fleming, against whom the plain^ 
tiffs had rtcovi'r<rd judgment and taken out a ro. 6a. \^hicb had 
been raturned non eat inventus : and to this sci./a. the defi^nd* 
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anhi nieaced nultiel record, tbc paper supposed to be a l>ail bond, 
arid relied on as such by the plaintiiTs, when produced, appeared 
to have all the forms oi a bail bond, except the seal which it had 
oot. 

Per curiam-^TWys is a fatal variance ; the €ci, fu> states a bail 
bond as the ground of this proceeding, and by the act the scuja* 
can only issue to charge them as bail when they have executed a 
bond, and that is returned and filed amongst the records of the 
court, 1777, ch. 2,.8ec. 16, 1^,.19« Here itwantsjacircumetance 
Diaterial to the essence of a bond. 

The court adjudged there was no such record* 

Anotiymouf. 
JpER curiarhn In calculating interest, the payment must first be 
-^ applied, to discharge the interest accrued at the tijnc of pay* 
ment ; and the excess of the payment, if any, carried to the re* - 
duction of the principal. The same directions were given |n 
every case where the calculation of interest came in quesiion 
during this term. 

Ballard vs. Aotritt. 

CfCI.Ja. to shew cause why the plaintiff should not have exepp* 
^ lion against him upon a judgment foriQerly recovered ia 
this court ; to this s'ci./a. the defendant pleaded that he had beea 
heretofore arrested by virtue of a cc^ias ad satisfaciendum issued 
upon that judgment* The plaintiff demurred, and the defend- 

*aht joinecf in deniurrer: after argument by JoMyh for the 
plaintiff, and Moore for the defendant : 

Per curiam-— if the defendant were arrested and disf^ktf^gtfd 
by the plaintiff's consent, the plaintiff cannot now have a new 
execution against him ; if he were arrested and escaped by the 
neglect or permission of the sheriff,' the plaintiff may have a nevr 
execntion against him, though iii the latter case the sheriffcould 
not arrest hitn and hold him in custody upon the old writ ; or If 
be had died in execution, the plaintiff might now have a new 

- ttxecutiom The fact as stated at the bar is, that he was arrested 
and discharged by the sheriff, there being no gaol in the county 
to confine him in : this is not put upon the record by the plead* 
ings, but if it were it could not have much weight, as there is a 
provision by act of assembly far such a case, directing the sheriff 
te confine him in the district gaol j in strictness, the plea should 
disclose all such circumstances as are essential to make out the 
defendant's right to be discharged from the execution prayed 
for by this .srr. fa. The pleadings here, however^ are not drawn 
out at length, so that we cannot discover precisely what is the 
defcncs intended to be set up ; we would advise that the plead- 
ings be amended so as to state completely the facts relied upoa 
by* die defendant, and this was agreed to, . . 

D 
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Ei^cudjournatttr. S Re. 52. Salk. 271. 2 Mo. 136. 5 
R«. sr, ^ 

To^wrr vs. Zqa^;, 

* £^ASE, The defendaot pkaded the act of limitatiofM ; and 
-^ there was at the last term a verdict for him and a moiioR for 

* a new trial, beiDg as the plaindfTs counsel allcdged, a verdict 
against evidence. 

Judge WiUiam9 reported the evidence to have been, that 

Toomer'a attomev applied to the defendant for satisfaction for 

tome certific^ttes he had received of the plaintiff soon after the 

virar ; who answered, ^ I have credited hioi in my account with 

' the value of the certificates, if he will meet me at Newbern I will 

settle with him ;^' and he further reported that Jndgt M'Cay and 

' himself took time at the last term to consider of the monon fsr 

' a new trial, and after the term, had both agreed that a new trial 

' should be granted \ and he was now of opinion the verdict should 

* be set aside and a new trial granted. 

Eaywo^d^ Justice. *^I will settle with him," imports a promise 
to pay that balance^ if any ; for what puspose would he settle and 
ascertain thebalance, unless ibr the purpose of paying it,.8bould 

' at be found against him \ 

■ A new trial granted on payment of all costs. 

Anonymous. 

IT became a t{ue9tioh in this case, whether an administiater 
^ boms noTiy may sue upon a bond taken by the former adnai* 
. 'tiiacrator^ for goods sold which were the deceased^s, in the name 
of himself as administrator. It was objected the bond was not 
. any pais of the assets of the deceased, and cannot be sued in the 
' tun)e of the administrator ; for that when an executor or adnti- 
niatrator sells, the effects of the deceased, he is liable fsr the 
- value ; he is chargeablcifor all the assets every where that may be 
reduced into bis possession before the sale of them, and taking 
a bon4 ibr the price ; and the counsel cited 2 Ba. Ab. 44^1 » 
h, Ray, 437, 865, 1215, 1413. 

E ^ontray It w^s argutd.thataUhough the contract sued upou 
was aifter.the death of the intestate, the administrator may sue as 
administrator even by the common law,.l Term 487- When it 
was held that executors might sue as executors upon a bill of 
exchange, endorsed to them ii. that character, for a debt due to 
the testator, and a fortiori must the Uw be so here where the 
executor or administrator is directed by a posiiive act to sell by 
the sheriff at public auction upon six months credit, and to take 
bond with sureties, 1723, ch. 10, sec. 2. 1762, ch. 5, sec. 10^ 
altered so far as regards a testator's estate,* to be so^d Uy the bhe- 
riff i^and for wlutt purpose must he take boud unUsa it be lu at- 
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core the interest ctf the legatees or credhora— 4t cannat be so dU 
rccted for Uie benefit of the executors; he might have taken that or 
any other mode to secure paymeut co himself that he might think 
|>ro|)er,irilhout the aidof these acts ^and if the bond isforthebe* 
nefit of creditors or fegatee» or sharers^ then it follows that aucb 
bonds are to be considered aA part of ibe deceased^s estate^othcr* 
vrise legatees or creditors could net resort to the sureties^nor have 
any benefit from this provision* Siich evidently is. the Uw vfiih 
respect to guardians^ whoa they sell the perishable estate of 
their wards and lake bonds wkh suveties ^ they may by the ex» 
press proviftioa of the act,, discharge theoiselves o( the estate 
come tatheLr bands> by rendering the bond»to the ward when 
of age, or to a subse^eni gnardian- Executors and administra* 
tors seemito have been out of this provision, more by nustake 
than frocn^oy design ;.for the clause sets out witli naming all of 
them together^ If these bonds taken by executors and admini- 
ntrators, are a part of the estate of the deceased,, then an admi»^ 
Distrator de bonis non is entitled to take them into his possession 
and to sue for the monies as avpart of the.estate,. and they will 
be assets when recovtsed and received^ and not before;, and the 
action commenced for this purpose must.be in.tiiiat character in 
which he claims and is entitled tortbem*. 

WiUioim^ \M%l\ce.'-^Vto^frt:v^ the law might have been for- 
merly, such bonds taken by executors or administratorst are 
BOW a part of the estate of the deceased, and. are only assets whei» 
the money is received ; the obligors and. sureties-may become 
insolvent, without any defauHof the executor, before a recove- 
ry can be effected \. it would be \tirf uareasonaUe if he went to- 
be made a warranter of all the bonds he takies. ia the tx#tiition« 
of a duty prescribed to him by aa exprese law*. 

Haywood^ Justice.— 'With respect to the. rule of the eomosoa 
law. upon this subject, there can be no doubt; every contract en* 
tirely and. wholly originadng after the testators death made witiv 
his executors, is a contract which they.do-not succeed to,and there* 
iore must sue wjure proprio, 4 term 277, 54erm 234, L. Hay. 4S6 
437. SaIl;.2P7, 6 Mo. 181,GodoL 155, where the thing to be re* 
covered by the action will.be assets when recovered. and not be* 
fore, the action must be aa executor, but if it be assets already,, 
and whether be recover or not, he need net sue as executor, 6 Mo. 
94* Now all the ef&cts^^of 2^ testator actually come to the hands 
ot an executor are assets.rendering him liable to answer the vs* 
lue to legatees and creditora, unless he can excuse himself, eitlief' 
by shewing that the efTccta were lost or unpaired in value, with*, 
out any default in him, as. if destroyed by enemies, fioodi light* 
ning or the like, or if insolvent trespassers come and destroy 
Ae goods without any default or neglect in him ; or.if a debtor 
in an oblig^ation made to the testator, .be insolvent, er become so 
before, the monies csa be recovered of him, these and the like 
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cAses will form an emaist for him and exonerate him, either of 
the whole value or oi part, according u the proof is ; but siiU the 
proof lies upon htm, it being better to require it oi him than gf 
the legatees or creditors (the first of whom may be inlants and 
the latter perhaps living at a distance) to give proof of more 
having come to his hands of the value of any article than be ad^ 
mits, he might, and it is to be feared woiild, in many instances, 
charge himself with smaller sums than did come to his handp, 
and throw rt upon tfaem to prove the circumstances of each par- 
ticular article, of which in most instancrs they could not kno^ 
any thing, Office Ex. 1 10, 113, 115. Then if all the tifccts 
which actually come to the hands of tite executor be assets, he is 
at the common law ^r/m^^t'/e; chargeable with that value, an4 
if he sell or waste or otherwise dispose of them, he is still liable 
not for what he may have gotten, but for the value, and his sale 
of ^m it* of no consideration to the legatees and creditors, they 
not being at all concerned in the contracts he may think profHrr 
to m a t e' ' d icy are his own-«-they affect him only, and he only 
can claim the performance of them. If the executor take a new 
security for a debt due to the testator, he extinguishes the old 
demand and becomes liable, and therefore shall sue in his own 
name, 9 Ba. Ab.441. By a parity of reason, if he sells the 
teotator's goods, and takes a bond or promise instead ef the 
possession of the goods, he shall be liable and the same conse- 
quences follow ; this being the old law, the question arises, has 
it been altered by the acts of Assembly I 1 think they have not 
altered the old law in this respect ; the first of them was made 
to restrain ainises pvactieed by executors and administrators, 
who had the goods appraiaed fi^quently at an undervalue, and so 
wronged the legateee^and creditors ; this is recited in the prc« 
amUe of the act, and is then said to be ^ to the great detriment 
of the creditors and kindred,'^ aAd the act itseli alters this for 
the future, by directing a public advertisement ai the courthouse, 
a public sale to the highest bidder, and a return of the account 
of sales by the executor on oath ; those provisions have one only 
object, namely that of preventing the selling of the goods or 
keeping them by the executor at an undervalue ; the other ac;^ 
adds, that the sale shall be made by the sheriff, on a credit of six 
months, and thit bonds with sureties shall be Uken. Is all this 
to favour the executor f To alter the laff so as to render him less. 
liable than before? No, surely ; it was to take from him the pro« 
babili^ of abasing his trust, by diminishing the value of the es*. 
tate ; before the act he might take the go<^s at their appraised 
UAdervaloe, now the appraisement is done away; he might sdl 
privately to a friend or trustee, now he cannot ; he might 
aell for ready money, now he cannot ; before the last act 
and after the first, he might sell at public auction himself, or 
by an agent of hiis own appointment, but now only by the aheriff^ 
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a public sworn oiBcer, entrusted by the law to enhance the price 
astttuch as* possible, »od he is now to sell on a* x months credit';. 
diose provisions are all of them directed against the power to^ 
commit abuses, and had not in view in any instance to alter the 
la>t in favour of the txccutor^p— BiAtwhy take bond and security i 
for this reason ; that being directed to sell upon credit, it would 
have been a legal excuse for him if the vendee became insolvent 
before the day of payment ; to lake from him this excuse he is 
directed to take sureties, so that if the vendee became in« 
solvent, he might be told to resort to them, and so be without 
excuse for not having the value of the goods sold« The latter 
act did not intend to put it in his power to say to a legatee or ere« 
ditor, though I once had the goods ( sold them and took bond 
and sureties snd here it is. As to an executor or administrator 
discharging himself by a tender of the bonds, that is dtsignedljT 
left out of the act, though that provision is expressly made 
for guardians.— And why left out in these cases i — Because tx^ 
ecatora and administrators must collect and pay debts, and settle 
the estate with those monies, which guardians are not to do.— - 
These acts limit the discretionary power which executors 
and administrators had before,, and which might be exerted to 
the prejudice of the estate, in the several instances before men* 
tinned ; but they do not enlarge this provision or diminish their 
liability in any one instance, and consequently the executor must 
be liable for the gt>ods come to his hands, since these acts ia the 
ume manner as before ; he had the power to sell before and 
might seU in any way he thought proper i he may sell still, but 
when he sells he must do it as the acts direct, so as to exclude 
the possibility of the suspicion that the goods have been sold for 
less than their value ; this is the meaning of the acts. If before 
the acts he had sold on credit, he must have sued in bis own 
nlme, and the bonds would have gone to his executors, and if 
the obligors or sureties were insolvent at the date of the bond 
or were then likely to become so, or have become so since, hie 
estate will be liabje for the amount and must pay it, unless they 
can prove what in law will excuse them, which is far more equit- 
able than to say tht administrator de bonis non^ shall take the 
bond, and that it is a part of the deceased's estate, and that the 
administrator must sue upon it, and in case of his being able to 
recover or obtain nothing^i that then he shall be turned round to 
sue the estate ol tlic first administrator or executor, and to prove 
the debtor's insolvency at the date of the bond, before he can be 
allowed to recover. I will, however, think further of this ques-i 
tion, as the opinion I am now of, 'Seems to be against 
diat of Judge WilUams^ and also against what I have heard some 
Qf the most respectable of the profession e^pr^ss. 

sic ndjournatufm 
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CraUCa AdministraUrit vs. Clark* 
npHE bill stated, that Craik in his life borrowed of Clark five 
''* hundred dollars, atul mortgaged several negroes as a eecurit^r 
for the repayment of that sum with interest, and afterwards both 
diedf sod that Craik^s adiniuiscrators since his death had tender* 
«d the principal sum and interest; the answer stated that Craik 
in his lifetiofie was fiirther indebied to Clark in tlie sum of one 
hundred pounds, not second by mortgage and that the plaintifib 
ought not \p be permitted to redeem without payment of tha^ 
sum also : the phintifis replied, that they themselves were cre- 
ditors of Craik, and entitled to be paUl by retainer iu preierence* 
to any other creditor. 

Ibywood^ Judge. — An heir cannot redeem without payment. 
of a specialty debt by the English law, because when he redeems-. 
he in»^ntly has assets to satisfy the specialty debt, but I do not 
recollec^t any case to shew the executors are in the same situati- 
on ; they would, it is true, have assets trpon redieeming, but 
those assets may be liable to debts of s superior nature to that of ~ 
the anorigttge \ and the thing redeemed, though assets, might 
not be assets applicable to the satisfaction of the morgagees debt* 
Wtt will delay giving an opinion for ihe piesent, but it may bs^ 
mentioned agatu to morrow. 

The next day Mr. Jdocre cited 1 P. W. 7tS^ and some- cases, 
from Powell on Contracts, and thereupon the court decreed », 
redemption upon payment of the mortgage money, and of the^ 
Imadred ponnds wkh interest upon botli sums* 

Regula Generali9^ 
npHE court made this general rule:— -when it shall be referred 
^ to the master to state an account, he shall, if possible make 
his report two months before the ensiling term, and shall give co- 
pies thereof to the parties, and the party e&cepting to the report 
shall file his e^entions and serve the adverse party with a cop/ 
at least a fertnight before the term, and no exceptions shall be 
allowed 6f after the commencement of the term but by leave of 
the cnurt. 

This order was to obviate the inconvenience resulting from, 
the practice of filing exceptions in term time, and sometimes on 
the first or second Equity day when it was too late for the oppo- 
site party to prepare to argue them; and also from the practice 
of praying time to file exceptions which was looked upon 04 a 
matter to ht granted by the court of cotirse, whereby greai d«da7 
ttr6k place. . ^ 

AndersorCs Administrator vs. ■■> ' 

ANDERSON died, and the defendant applied to the county- 
court of New-Hanover for administration, who ordered 
letters to be issued to him, he giving bondi &c« He never gave 
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the bond, but took possession of tbe effects of the intestate ; some 
ef them he sold and took bonds for ; the others he retaised, 
having first exposed them to sale and bid thenn off himself : tlw« 
letters ofadministration were granted to Hooper and two others, 
who gave band and security, and filed a bill in Equity, stating 
•that the defendant was wasting the goods and effects of the in- 
leaute^ and was receiving the debts due upon the bonds, and 
%as about to retire in a sh^rttimeto Ireland* 
- Judge Hajftvood^ in the vacation, granted an injunction against 
his receivinff any more of the bond debtsv but refused to grant 
a sequestration as to the goods in specie, until the sitting of the 
court: And now at this term, affidavits were produced in 9up« 
port of the charge of wasting the effects, and of the defendant 
betng.abottt to remove inamediately to Ireland ; and the court 
npom the precedents of Barrow and Barrow, and a case in this 
-court in the spring circuit in 1796, ordered such sequestration 
to issne, and the effects in specie to be taken into the possession 
of the sequestrators, and retained by them till the defendant 
sbottld give security to abide the event Qf the suit absoiutety ; 
and in case of hit not giving tuch security, they were empowered 
to sell the effects, taking bond with sufficient securities for the 
purchase money ; aho they^ were empowered to take possessi^a 
ef the bonds, and to bring suit for the monies due thereon^ «Ad 
to keep all the said monies ixt their hands till the further order 
•f the court. And the conrt said, though the defendant had bid 
off the effects now remaining in specie in his hands, that had 
made no alteration of the property, they were still part of the 
estate of the deceased. 

Walker 6? Totmj^er vs. Dkkcrson 6s? Soutledge. 

•T^HIS was an action of debt upon a bond which one partner 
'*■ had signed with, the names of himself and partner — objectted 
that one could not sign for the other: 

Haywood^ Judge. A similar objection prevailed in a cafte 
reported by Dallas^ 120 ; and the same doctrine seems to be 
hinted at in I Term, 313. I anv, however, of opinion, when 
t%vo persons enter into partnership, it is understood by them and 
also by others to whom their partnership is known, that they are 
reciprocally erapowtrcd ths one by th« other to sign the name 
«f that other to all obligatory rnstruments, occasioned by their 
joint concern, as much so as if he had been ex|»ressly :>j)po!oted an 
attorney by the other to execute that bond in his name, and then 
the bond is well executed to bind both. 

T^cre was a vordict acd judgment for the plaintiff. 

F7*, Watson^ 110 
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WMtfidd &f Br0wn vs. Anthony WaiL 
A CTION on the case, upon an accotint for goods, wares and 
-^ mefchandize sold and delivered ; the entries were made in 
the hand- writing of a clerk now in Somh- Carolina. 

Williams^ Judge. It was decided sonte time ago at Fayette- 
ville, in a case similar t* the present, that sock testimony as is 
now offered,nameIy^ proof of the hand^writing of the elerk aod 
his absence from thb, 9Ute, -was admissable ; bat the contrary 
•has been decided since by the opiriion of the greater part of the 
judges in this state, therefore it'eamot be received. 
Judge Haywood zxt^txkttA, i 

The plaintiiFthen gave other -cvidenee and bad a verdicts' 

McNeil vs. Colquhoon^. Ritchie^ Co-partners with Aulcy M*. 
Naughton ik Co. 

npHE plaintiff in this action, had commenced the same t^ at* 
• -*- tachmsnt, and the following circumstances were disclosed 
by the garnishee on his examiaation, to wit i that one of the d^- 
fendanu was one of the partners 4»f a company, whi> in Scotland 
had b^en declared bankrupts, and their estates put into the ba»ds 
of sequestrators ; and the defendant, one of the partners bercMC 
the time of the sequestration in Scotland, had goods oa baoidhere 
and debts due to a large amount $ that the-sequestrators^iA Seat- 
land appointed the garnishee in this action to be their agent, So 
get possession of the goods here, and also to collect aiui recnv^r 
the debts here tor the sequestrators ; and that the .garnishee had 
received into his possession, goods to a ljtt*|^ am9MQ(aAd psrtpf 
the debts, and was about to receive others to a much larger a- 
mount than would satisfy the plaintiff's demand. 

Counsel for the plaintiff, — The statutes of bankruptcy in Eng- 
land or Scotland, cannot affect the debts and specific articles of 
property belonging to the pertpership which are in this country •* 
for notwithstanding the sequestration or assignment of the 
bankrupt's rffccts, an action in this country to recsvcr the part* 
nership debts, must be in the name of the partners and not of the 
assignees or sequestrators. When the agent of creditors in a 
foreign country, or the creditors themselves, come here, and get 
possession of the effects of a debtor by his consent in satisfacti- 
on of their demands, perhaps no other creditor can afterwards be 
allowed to say these effects did uot vest in the foreign creditors, 
and then they cannot be atuched as the property of the debtor. 
S >lomoi«s vs. Ross and others, noticed in the note to the report 
of H. Bl. 130, seems to go upon the distinction that assignees of 
a bankrupt are only entitled to the balance remaining in a foeeign 
country, after the creditors there are satisfied : they cannot mean 
to assert unconditionally, that the assignees have a i ight to col- 
lect debts here, and to force the creditors here to cume in only 
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far a share and proportion of their debts, and that too by first 
Applying in fiogUiKl or ScotUnd for an allowance ; that would 
be iddeed to 6ubj<:ct the people of this country t* die operation 
of foreign laws, and to submit the rights and interests of our 
own citiaens to tlie decisions of foreign forums, and to a defaU 
catitm from their just demands, merely and solely fer the benefit 
offoretgoers. 

Policy retiaires we should procure satifaction of their just de* 
tnands in the first place to our own citiaens, when the means ct 
doing so, and the fund to which they trusted are within our pow^ 
rr, and then to foreigners who have cre/lited in their own coUo* 
try to the funds which they saw there. Justice does not demand 
that we shall let foreigners of this description into an equal parti- 
cipation Jo( the beneiics of our laws with our own citizens, When 
such an equality is to be productive of loss to them. If thesft 
cases are to be undtrstood otherwise, I should not htslute to 
f^ronottnce them uttfic for our adoption. I'he case in Douglass^ 
17D, and 4 Term Re. 18S, shew that the ejects of merchants ik 
Ibreign countries, are subject to the bankrupt laws of the country 
Wlierb fhey emigrated ; the former of them went upon the grourud 
of the p^ssessiotn being gained by the creditor, the latter upon 
the attachet's^etng subject to the operation of the bankrupt laws 
and bound' by theisi, and yet endeavoring to ehide them to the 
prejudice of his fellow creditors, who were also bound ; had his 
b^en a foreigner, he would not have been liable to that action, 

E-cnHra. It was argued that the assignees of a bankrupt were 
she owners ami proprietors of the effectia of the4>ankrupt in what« 
ever part ofliie world the same night be ; The goods of a sub* 
ject, though moved for the purpose of trade into a foreign coan« 
try, are diere subject to the laws of the merchant*s countr>% not 
to the laws pf thue country where they are ; They cited Viutel^ 
270. U.BLRe.e65. 

Cuna o^isarL-rr^At another day, the court asked the counsel 
-irhether it would be fsatisfactory to thenpi if .fhe court would de^ 
cide that the plaintiff's debt was, payable out of the debts not yet 
collected, saying nothing of the goods anil debts received ; the 
counsel on both sides answered in the affirmative, and said the 
garnishee had lent money lo the plaintiff to the amount of the 
debt demanded^ to be api>lied to titit discharge thereof, should 
the coi^rt he of ppinion be ought to recover upon any of th^ 
la^Qta ^ifclQsed in the gacnishoieati or to be returned ia case ot i 
coowuy decision. 

Per cwriam^ We are. prepared to s;iy the plaintiff is entitled 
to recover o^t of the debts not yet collected : the bankrupt lawa 
ia Scotland cannot affect any goods, estate or debts due to the 
{Unkrupt here ;— And here we must rest owr opinion for the 
present, chusiog purposely tp avoid any opinion relative to the 
^ec^ aojl dfsl^ iK<;ei>ed by the.^<ent of the sequestrMors* 

£ Judgment ior the plaintiff, 
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Anenymmsn 

THE bill stated, that the plaintiiTV testator borrowed of tH« 
detcndant a sum o^ money, and gave au absolute bill of saUs 
for several negroes to ihc defeodanl, who engaged verbally to 
Return the negroes on the re-payment of the nu)uey borrowed^ 
with interest \ the answer admitted the anvancemcot of the mo- 
ney, and stated the bill of sale to be absolute, and tlicpegroesto 
lia/e been purchased ; and that he had promised the phintiff'# 
t^btator, that if within twelve months or two years aiter wards, 
be would repay the money, that he the defendant would rc-deli« 
ver the negroes ; bat if he failed to pay principal and interest oa 
the first day prefixed, he should not redeem on the second day 
prt%ed, but by another sum In addition to the principal i and 
thit if he failed at both days, the purchase was to be no longer 
suhject to any redemption. 

Williams and Haywood^ Judges, An absolute conveyance upoa 
the face of it, but subject by a verbal agreement to redemption 
on re-payment of money, is in Equity a mortgage, notwitlutand- 
sng it be added to the^ verbal agreement that the Cfc»nveyance 
shall be absolute in case of failure on the very day, or to pay 
with his own money, or the like ; or ia case of failure to comply 
with «ny other condition added to render the right of redemp- 
tion more difficult or doubtful; the answer confesses. enough for 
us to say it is a mortgage — but as the defendant's counsel insists 
upon having the contents proved as the mortgage is lost, we will 
)iear such proof*— Proofs were examined and established it t0 
i)e a mortgage, and the cstirt decreed a redemption. 

Anonymou9. ^ 

*T*HIS was a scire facias to revive a jtidgmcnt obtained som^ 
-*• years ago, and the plaintiff cl/imed interest. 

Pt:r curiam. — A plainti^ is entitled to interest upon his judg- 
ment, if he iasiitutes a new action upon the judgment ; but if 
!)c brings a scirefscias to revive, he can only have execution ujj- 
cn the old judgment without interest. 

Cutlar vs. Potts and another* 
T>OTTS, as agent to the defendant had rented a house in Wil. 
^ mit>gton 10 the complainantj who enjoyed it about nine 
months and the hou<(e was burnt down. Potts sued upon the 
note he had taken at the time of making the contract, and reco- 
vered the whole re«t ; and Cwtlar fi!td this bill for an injuncti- 
on, and to be relieved as to tiic rent for the one fourth of the 
year, being the time elapsed after the premises were bamt, and 
during which he had oo enjoyment : The answer stated that the 
houses were let at a great imdcr-value, and the note taken 10 se- 
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cwre the lessor at ail events of ihe rent therein contained ^nd to 
jHace it bejond the power oi accident. 

Tq^Itt for the defcnclant<— .If the premiaes.be burnt down before- 
the year e:ipires, the rem is. still as much payable both in taw and 
ei^uUy as if the tenant had the uninterrupted enjoyment of thera^ 
and cited \ term ^\% nO, % Str. 75;}, 2 L. Ray* Urr, 3 Burn 
1633, AU. £7, 1 ch. e. 183, Dyer 33. 

Sampson^ e co;}^ra.-^The authorities cited go to establish iixfi 
^o«Miion^ that where a maa covenants under seal, for payment of 
the treaty and the premises are burnt down, that he shall not dis- 
charge himself frofn his covenant by pleading that matter, fer he 
has bound hj.nffcielf by covenant absolutely and. unconditionally to 
pay the rent;,butky ihe covenant out of the case^and.|hQ$6 RUthD? . 
ncies danot say he shall pay rent for premiseshc has not enjoyed ; 
and the la.wi&Qtherwise,4Ba. Ab. 370, 1 Roll. Ab.236,no aver- 
ment can be admitted against aman^d own deed to do.iiaw<ay, or 
explain what appeal^ to be an absolute agree mi^nt into a/^^nditional 
one ; that is the ground upon which thest: authorities pn^cecded, 
as is manifest (pom the reasoning, 3 Bur. 163b, and as there is no 
coi'enant under, seal in the present case to estop the tenant from 
saying the rent ought te> be apportioned ^ and as the note has not 
been negotiated, he contended it w,as consistent with the rules 
of law and equity too, that it should. be apportioned. 

Iiayv}0od^ Judge, was strongly inclined that the rent, should 
he apportioned,. but took time tillthisday talook into the cases^ 
and DOW at this day he mentioned the cases of Brown asd Q^il- 
ler, Amb- &I9> and Stuart .^Wright, t term, 709>and said, as. 
there appeared to be so much more equity in those cases than in 
the others cited on the other side, he was still inclined to follow - 
them^ but asit wms stated in the answer that the rent contracted 
for was not above. half the real value of the premises,, that cir- 
cumstance should baxe some weight, and he would therefore 
continue the injunction for the present, and put the party to re- 
ply and take depositions that the. whole matter nVight once more 
^me fully before the court at another tu m. ' ' '- 

Adjournatur%, 

Newborn, March, 1798*. 

Jirving y9, Inving* 

T\EBT upon a- bond executed in Maryland, which had two aK 
^ testing witnesses, one of them was dead, the other alive but * 
residing in Maryland, and his d-epositton had not been taken. 

Badgery for the plaintiff proved thehand writing of the obligor 
and claimed a verdict ; he said there was no need of proving the 
hand writing of the witness as he resided out of the state ; his 
personal attendance cannot be compelled by any process of this 
court ; and it has been rlecided that the bond being a part of the 



ftd6ra sBbyK not be carried cmt of the state tert it might ht l<»n 
JMartm^ € contra.-^Th'ft coart decided n<n ionr argo thtt lh^. 
Bind wrinngof a mefchant's clerk who waa out dt tke ame^ 
frliOuId nbt bt received as proof of the account, chough the hand 
vrrlting wci^e proved, but that his dcposuton should be takrn#' 
Thtfre iarnodifcrencc in reason between pi'oviof the hand writ- 
if^ (^f a witness to an acc<»ant atid to a botrd ; if one fhttst be pro«-^ 
vet) by deposition, the other ought tlso. 

i*(pr^ftf/«]^.— i^Proof of the hand writing of a iWerehaot's deA 
^ile He b afltve, is not admissible; because of thb great open^ 
irtg to ffatid that it Would make. A nlerchant might charge to 
ahy man in hta bo6kii the delivery of articles to any amount^ 
and caiise the entrres to b^ made by a clerk about to* remove 
to atkkher ftate beyond the reach of process from our coun% 
and after his removal recover upon proof of his hand Writ-* 
iAg. In the caSc of an instrilmentary wittw»fis U?s name ap»- 
pbYfiftg ill his own harid Wficing, is «»on»e cvidenrr' ihirt he was 
ttcJUircd to' IttcSt for the [iurpOsc of pi^ving it in catjc of a dis- 

S\xit ; anrf when this evidence id eorroborated by proof also of 
le obfigor*s haVid writing, it aihounts to strong^ proof of the 
bond: heri^ tfiefe is hot so much reason for caution as in the Ok> 
ther case**^a deposition is not required, because it might be ve» 
ry expensive and trdubiesome to obtain it, and the obligors )»ind 
inching OUSti'the ptobabtlity of a contrivance betwt^en the obli- 
|;ee am #ittiess, but proot of the witnesses hand writing is re- 
quvred, beeainne if hot ttiiide, the plaintiff would not give the beat 
eVidWctf ih his power^ ahd thereby raises a suspicion that the 
\lrith^s^ dMrf^sre atee^t.-^Where there is bo attestfi»g. witness the 
hand W'ritin^ of tfie 6^)igor might under some circumaunces be 
pt-'o()f ^bugh^ b^tthiit ca^e is not liable to the objection of t^ 
plaintiff* not ntakmg all the proof in his power. 

Badger then proved" the defendants admission of the bond, 
and praying ah injuttttion against tfiis action by- producing the 
iiill in e^Uitjr ihat he hitd filed, and the plaintiff had a verdict- 

M'Kinkty vs. Blaciledge* 

/^ASE upon a promisory note to pay at the expiration of se- 
^ veu years from tife dace, ^ttbeot intcrcBt ; the seven years 
elapsed more than .two ye^rs ago. ... 

Baier^ for. the defetfds^fff, contended that the plaintiff ought 
nottd ^cover interest n^ ^ allowed danaagea for it^. the paisy 
having exjmssly pfpvMed tlRt he shoulc} n^t be liable. to inteieit. 

Pcrtttriam; Haj^wo^ and Startei^ Jut}ges.-<^Thia coptraci 
waat taad^ Upon ah expectation that it WQiijld l^ perforoiadat the 
cixptrationr 6f the seven yeaia, and the words " without inlerest," 
a#e ' apfdicable to the seven, years ; they .cannot bo supppsed lo^ 
edktemitf^ the case of a defay of paymeiHaker that time; mtcreat 
is* allowable (or tb^ deky of p^y i^ent after that titme^r . . « : . 

\ ; . There was a verdict accordingl)'. 



Moody vs. Jtihn door Pender. 

THTS vhM an action for a malicious prosecutioi^, nm guilty 
pl^ded ; a^Ad the cause came oo no^'to he tried ; to provfe 
jn^baUe tittife, the defendant's counsel offered wliat the defend- 
ant bad sworn on the trial of the indictment, which w^s for a fe« 
lony ; it Was oBTected to, cfn the ground that this wxmld be u> 
itaialre a man a witness in hi^ own cause. 

^ Pet tdWtfm.-i-a»Frequeftdy an offence is ccrmmif ted whith no 
6he>n6wd orbat the prosecutor: what the accused has doneihay 
not amoiih^cdirtptetely to the criitie charged against hini, but ytt 
^ords goad ground for a prosecution. If a man proseciites ilft- 
der these circumstances', and the party, hidicted >5 ac^uiticfd 
and sue the prosecutor for a malicious prosecution, and whaft thfc 
dtfendahi sw^re on the trial cabtiot be given ih evidenced fdr Rim» 
no one who was the only witness of the offence, would dare to 
prosecute for the piiblic-^-^prosecutiods Would be discouraged 
and mvnjr difenders escafpe pnnisbmenl. Had any otber ^iind^ 
sworn Co the sacbe facts and (ircnmstances, it might be tmpilo- 
per to atVmit this testimony^ but as there is no other, the evi- 
dence ahoald be received. It was received and. the trial pro- 
ceeded. . 

Ic appeared in evidence, that Moody had nndorfeaken to 
build an bofuse fur the defendant, who procured some tools fbr 
the pnrpsse, whi<ch Moody worked with; they disi^recd, aod 
McKKly went off ta work for another man who lived Hi the neigH- 
bbrhoed. f^oAtr locked up ths tools in a chest ma housie at 
sortoe dfestanfee frond his dweUing-house ;*«-^Moo^ caAcf thert 
in the enveiJiin^ when Pender was abseot4 broke epen the oboie, 
and carriifd- awaythis to61s> he called with them at the houtfe of 
the defendant's brother and suid there all nighty and next doiy 
tarried^ the tools with hhn to the |daee where be wa»baildiwg 
for the' other persnn t)efi5re-mentiotted, who KvcU about ftvie 
miles frmn Pend^K-^A' few duH afterw^ards, there waaa meet- 
ia^ at Pende't's/at whi^h' Moody was^ aiid there Pender sold 
him if He did not bring back thif tools, he would maike hrm pay 
for them ; to #hich Moody n:pKed, ^ Well^ I oan bring them 
kadc ;*) and 'aooo afterwards did bring them back. At tiiH» nnit 
fcrwi ^ the cOumy" coU^, Pender stated to the comity aoUcttor, 
^t Moody had cemo C6 his plantation ior a clandestine manner, 
IMrokebfthe cheat and carried the toolaaway, and atfterwardara- 
<iksni%d dram^ ufkrn* beihg. threatened by ' farm ; andsaid if tite^e 
fisets ooutd 'biippoi^'ka indictment for petty larceny, he would 
t>it)«ecate':'the 6oiinty aslicitor thought auoh an IndicoMnt 
might be" silppoftifd bp6n those factv, and a Bill' was* ppeferred «b 
the grand j^ry for peist brcvAy wKioh they found ; Moody was 
jwtes wd, tried attd aeqnieted ; a long afrgamient now €ooh plaoe 
tts8Ti<<6tttfgth'e lawalr^ittgapbn ihe several parts '#f this evidence. 
* i'in|*ctiirrai».^T<> support this aesion, therhdiattwenefbrfitlo- 
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ijy must have heeti prosecuted vritbAUt probable cauf>e m>1teT-^ 
§issl)% Aod the piatDtiiF must have bt:t:ii acquitted. The rrcerd 
of the county court proves that he was indicted i^iljHe defend- 
ant, tried aad lawfully acquitted i the facts oatght have warrantttd 
an indictment for a trespass. 

There was no prolwble.tca^ae for a». indrctvient for felony r 
the defendant did not view it as a felony himself ; he threatened 
to make Moody pay for the tools unless he brought \h<m l>»ck. 
As to the malice, the jury will judge 'rom the evidence,, whjetheir 
the indictment.wa3 preferred to answer die purposes of rcvtrnge 
or ill will against blm ; the oi^ly.part of the evidence applicable ' 
to this poiut, is the. general quarrel which took place betwecir. 
Jthem. 

Verdict for the plaintiff, damages £, 65, wd be bad judgment^ 

E^ackMge y 3. Simp^oru 
npHE hilt stated several -scitlemcfits- of account at different pe^ 
•*• riods, between the complainant and defendant, and halance4b 
struck, for which the complainant had given bonds and mort- 
gaires ;and that ii> each setOemcrt there were m^ny errors- and.- 
unfair itemr, particularizing them, and that Simpson had obtaii>- 
rd judgments, Jtad prayed that the accowH* might be opened: 
and the errors rectified. — Simpson pleaded the account sutecf, 
and that there were not any such errors as the cogniplainant al^ 
ledged. The matters in dispute were referred to arbitrators^ 
who awarded, that the first setderoents were final;^ and as to the 
last settlement, that the balance justly due from Blackledge was; 
so much, which was a much smaller sum than had been stniclr 
by the parties, and this sum they awarded Blackledge to pay. 
Blackledge then filed exceptions to the award-^he first of 
which was, that the arbitrators had not given any award with- 
respect to die errors complained of in the bill— -the second was^, 
that the arbitrators did refuse to receive any evidence of the 
ierrors alledged in the bill— the third was, that the award was. 
not mutual* 

Per curiam. I'hcre are two modes of excepting to awards ;• 
one for what appears on the face of the award itself, as that it 
does net come up to the requisites of the law for constituting 
a good award ; the second is for matter extraneous, as for rais- 
behaviour of the arbitrators. The first and the third of these 
objections are of the first sort, the second of the Utter sort.— 
The first objection amounts to this, that die arbitrators have 
notpaised upon all that was particularly referred to them, and if 
this appear upon the face of the award, it is not a good one : 
they have awarded that the first settlements were final-^tbis is 
equivalent to saying that the settlements ought not to be disturbed 
or opened, and this they could not determine without examiQ- 
ing into the errors complained of, to see whether in reality, there 
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^Kcre vRf ermm oc nol -y U wa« hoc necessary they fthould atace 
t«£b coqapbtBC of error aiid$ay it was iU bounded ; they hav« 
aut<:d enough, to ahew they have considered these complaints 
and over-ruled them, and that is enoueh* As to the third *tx.* 
cepcion, to be sure Uic {"uie is, U'ut an award must be mutual^ 
Hwt xbic meaniQg of that is, that the award must be so construct- 
xd aSAOtHo kavQ hiaii who is to pay, liable to he sued for tiie 
•samacauae for which he is awarded to pay : btit here it suffici* 
«ady appears by looking into the bill, pleadings, reference and 
Award,, for, what cause they order this, sum to be paid, and then 
it follows that if he should be again*8ued for the same cause, lie 
may produce these proceedings, and shew he has already flis« 
charched himseli' of these demands : It is not necessary ihty 
should hi4ve awarded any thing to be paid or done by Simpson ; 
the Cobiers award reported by Burrow was held good.; it award- 
ed a sum to be paid for the first breach- of the Uw, and this was 
upon the principle that the word /or sufEcicntly identified th^ 
cause which was the consideraiion of the payment. As to the 
second objectien, that is for the misbehaviour of the arbitrators, 
sod must be made but by proofs : A day was given to make oat 
the proof, and vn that day no proof being adduced to substantiate 
(he exception, it was over-ruled, end a decree passed agreeably 
to the award. 

State vs. Moody: 

INDICTMENT for the murder of oqc Masoo, not guihjr 
* pleaded ; and upon the trial the Attorney General offered in 
evidence, the examination of the deceased, taken upon oath and 
subscribedby him before a Jastice^f the Peace on the day after 
he had received the wounds : He died six or seven weeks af- 
terwards. It was offered as the declarations of the deceased. 

Per curiam.— Declarations of the' deceased have sometimes 
been received, but then they must be the declarations of a dying 
man, of one so near his end that no hope of life remains, for then 
the solemnity of the occasion is a good security for his speaking 
the truth, as much so as if he were under the obligation of ^a 
oath ; but if at the time of making the declaration he has reason- 
able prospects and hope of life, such declarations ought not to 

I he received ; for there is room to apprehend fie kiay be actuated 

I hy motives of revenge and an irritated mind, to declare what 

I possibly may not be true. 

i Etper Haywood, Judge. — Though it may not be proper to 

receive this paper as containing the declarations of the deceased, 
it may be a question whether it may not be received as an cxa- 
aminatioii tak^n on oath beforfc a Justice of the Peace, pursuant 
to the act of Assembly prescribed 'for such depositions in cases 
of felony ; when regularly taken pursuant to the act, and the wii- 
fiesa afterwards dies, it may be read iu cvid.acc ; more especially 
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if tkf pM^ to be affecMd bjr that tmtiiMiiy were fw/Koefpt 
tfie tavuniii^uoo, as .the prisoner. «ra» in ihe fHxiseat c^e* .. . 

Badger^ tor i^e priaofi«r. Ix:oncctve it «aaoot be read, |^,e« 
c3tt&e the iuiMO^ etys lie beUe veftitic ^eea^ied was fi^.exsiiitfi«- 
pd aod what be said uken^dowq^ aod shea he was sworo to the 
truth' of the conteiits ; be sboiikl bave been fint sworo-to teU the 
SKbole tmth and then what tie, said taken dowa ; as be «raai«spom 
bi^ might baire swontuoly and yet aot to j;iH he'boew^. 

Stane^ Jodge*^!^! coniiot tbiab tbis {laper ia receivable at «i)r 
rate-; how J» oit'possible-a muk can be ft wiUMM^Ofrove bis ows 
a«arl>'? • 

Mtftpmod, Jud^e^ thinking tliere inigkt be^menbiag^Ma l|ad* 
ger'a pi^ostloa, did not iosisi up oi^rccciviDf^he ssniiiMoy.- 

&»itwas4^J0ae4» 

r^K%% upon a note pf hand made fay^ble ait no ccniia dajr.apr 
^^ on demand. 

7%r c^^rwm.— Whcp mopey jis psyabte w dcmiwl, intermit 
accrues'not tHt,<Iei|MO^ed'j whf^n noume is appointed tbcmp* 
pey 16 payable immediAtely, wilboUt fii^tnAad, a^d An^a^9t MP^ 
craes immediatdy. 

Verdict accordingly.^ 

Batch V8. Eatqhi 

TyJECTMENT. Upon the tcUd the cwc appeared ^o fcc-i? 
^ that Lemuel Hatch, the father of the pbinti^aojidefendaiitt 
being seizcid of the premises in q^eiitiop^ devised tp^be defep:- 
dant, a tract of laD.d pfiHed the Beaver IJt^ip, ,heldby.p^ten|tAf 
such a dace, and he devised to ihfi pls^iqiifTii apiece, pflan^ pur- 
chased of Poy, containing ■ : . . . acres* Tbe4afid purchased of 
Foy was comprised of four scxeral tracts, apd one of thexn waa 
a tntct which formerly was apart of the ^.t«$^cr P^m tract, and 
had been sold hy Lemuel and repurchased wMh the ot^er ttiree 
tracts, and this was the land now jo disjiiute* 

Evidence was allowed to be given to shew wbat was meant h/ 
the Beaver Dam, and that proved that the whole tuct formerly 
was called the Beaver pam, but that.aft^r the part in ^escio^ 
had been sojd to Foy ^nd before be had reconvtycd, the residue 
had stilt been called the Beaver Dam tract, and particularly tha( 
Lenauei the devisor had made alwill in the inter\4 beuween-the 
sale and re-purchase, in which he called the retiidue the JBe.av^r 
Dam tract. The recei\'ingpf this evidence was gri^atly pppqsed 
by the counsel on the other side) who insjsied upon the well 
knuwn rule of suflcring no evidence to explain pr contcoui what 
a|;pears upon the face of a deed or will. 

£at e contra it was argued) th^t there .is AOiunbiguity luuua 
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the hct of this will, no msm upon reading the wi!l MTOuId Tcnovt 
Vhai those two clausrs could possibly interfere ; that catoot bcn 
known until it ajipcars upon evidence that the land in queslioOi 
was fornaerly a part of the tract called the Beaver dam ; then aodl, 
not before arises the doubt which is the principal matter of dif« 
ficulty- in this cau3e**-whether under the description of the Bea- 
ver Dam tracts he meant to g^ve all the land that was formerly 
comprised under that description ; This doubt is produced by 
etridence given on the case, not by reading the will, and therefore 
it should be solved by evidence ; the rule means that no addition 
thall be made to a will by parol testimony, nor the words of it 
explained in a different sense from what they natiiraUy import, 
nor a certain meaning given to that which in itself has no mean- 
ing, BulL N. P. 297, 298 ; The evidence now offered does not 
operate any of these things ; it neither adds to, contracts, nor 
gives meaning to any clause in the will, it only means to Ideti* 
tify that which is described in the will, 5 Re. 6$ : and why is the 
subject matter of a devise described at all, either in a deedi^r 
viil, but that it may bit ascertainecl by evidence agreeing with 
the description, . Suppose a ntian gives the plantation whereon I 
now live, or on lease to A, or that I bought of B, can it be other- 
wise aseertalned what land is meant than by calling evidence to 
prove that the land in question was or was not that on which the 
divisor lived or which he bought of B, or was in lease to A ; 
there are no other means of ascertaining it ; this is all we want 
in the present case. 

Per cttr/om— When the ambiguity docs not appear upon the 
face of the will, but is bred by evidence, it may be done away 
by evidence ; an averment may ascertain the subject matter of 
ai devise, but not add to the will or take from it, nor in any wise 
controul its meaning, therefore the evidence offered in the pre- 
aeot case is proper ; and it was received. The land in questi- 
on was re-conveyed to Lemuel by Foy about two months after 
the making of this will ; he had purchased it before making the 
willy but did not take a conveyance till a^r ; but sometime after 
the conveyeoce he made a codicil and ^Tpointed another execu- 
tor : Thereupon the defeadant's coussel ar^ed with great ear- 
nestness, that this will at the time of its (r^^ecdtion, dicTuot con- 
vey the lands purchased of Foy to the plaintiff, the divisor not 
then having them to dtvise, and as to the codicil, whoever miy 
choose to say the contrary, the books say it is not a republication. 

Harris e centra.'^ PLny circumstance after the execution of a 
Will which shews the divisors intent that it may be considrred as 
his will, may be taken as a republication, and particuliirly the 
nuking of a codicil, for that amounts to a declaration that upon 
revising his will he \i satisfied With every part thereof except 
that which is regulated by the codicil ; and he cited 5 Ba« Ab. 
615 and the casrs there cited and many other books, 

F 
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Fcr cuncrn, — The law, is undoubtedly as laid down by Mr^ 
Harris. Any circunnstaace whatever plainly itdicative of h^s 
satisfaction yrith the paper as ills will at a partitular |>iriod, may 
be taken to be a republication from that ti*ne, and particularly a 
codocil is so Considered. The court theti stated to the jury the 
evidence which had been given, and f?aid the question depends 
upon what is meant by the Beaver Dam i this may perhaps be 
explained by the words of the will iuclf. 

They are in the one case the tract called the Beaver Dam, 
held by patent^ in the other, a piece of land purchased of toy. 
The di3ereht modes by which he had acquired theie lands seem 
to have been mentioned by the devisor for the purpose of dis- 
tinguishing the lands themselves ; the rcsidue'of the Beaver Dain 
was never purchased of Fay, and the land purchased ot Foy he 
held immediately by a deed from him, and not under a patent aS 
be held the other; this seems to be decisive; but in addition to 
this, he always considered and called the residue of the tract, af- 
ter part was «old to Foy, the Beaver Dam, aad devised it io a 
. former will by that name, n 

There is also another point in this case : — The defendant after 
the death of LcmutI acted as the plaintiff's guardian, took pos- 
session of the I ind in quesiior.ts guardian and rented it out from 
yeair to ye^ir till the plaintiff came of age ; this possession will 
have exactly the same effect, as if another person had beea 
guardian and had done the same acts ; and such a possession 
would have given title to the plarntiff after seven years, if it were 
accompanied with all other legal requisites; but here the plain* 
tiit had no colouf of title to the land in question unless it be in- 
cluded in the devise to him ; there is no need to resort to l\\p 
aid of a seven year^ pohsesslcn. 

There was a verdict for the plaintiiFand a new trial mov- 
ed for, but the court refused to make a rule. 

>^ Anonymeus. 

npHIS was an action upon a promisory note, and there was 
■*• juugmeut by defaul^ and the jury being now sworn to as- 
sess dania^;cs. 

Taylor ior the dafeudant stated to the court thatthc facts of 
this Crfuse were, that a race was made between the plaintiff and 
deicndant and the notes of each placed m the hands of a third 
. person to be delivered to tlie winner; that it was an article of 
the race, if either of the horses should be disahledi»80 as to be in- 
capable of running on the day appointed lor the race, that thtu 
the bet should be void and the noti s returned to the makcjrs^ ; 
that the horse of the defendant actually did become disabled ou 
the day of the race, and was adjudged to be so by one ot'ih(/SC 
appointed to determine it, the other being absent ; that notvviih* 
fttandil)^.. the piainuff lAa Lis hor;)e over the ground and the 
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stale holder delivered him' the note upon which this action wsi& 
Wought ; upon the whole of which statement he saad it appeared 
the noie vrzfi without consideration and that it was delivered t^ 
the plumtifT without the defendam^s consent and so no contract 
«if his, and that in point of law the deftrndaot might be permit- 
ted to give this matter in evidence to the jur)', who enquire of 
■ thtf dam;igeS' upon a jjidgment by dcluult, not for the purpose of 
overturning the action, but. of mitigating and lessening the da- 
mages ;. the jury have this entir«ly in their power and ought to 
hear every kind of evidence that may tend in justice to caitse a 
diminution. of the damages-^and he movecl to be at liberty^ to. 
|;}ve these matters in evidenee. 

P&r curicm* Haywood, Judge only, in court. — Can yoti shew 
a«y authority to justify the. admission of such testimony after 
jt jad^ment by deiault ?- 

Taylor— I can and will produce it; the subjectof a-conside- 
ration bt-ing nrcessary or not is treated of Mi^ry copiously in 1 
Fonb. 333 ; all the authorities are there collected and a conclu- 
«4on drawn from thtm/thata consideratilAi is necesftary, and 
that with out one an action- cannot be supported ;: the defendant, 
may give in evidence that the consideration is illegal, Bull. N. P; 
2f5 ; and. though there be a judgment by default the note roust 
be produced and proved on^cxccuting the writ-of inquiry, BulL 
3SJL P. 278 ; and it cannot be proved to be a valid note unless it. 
hive a good,consideratioo upon a judgment, by default : the plain* 
ttfT cannot recover any greater damages than he can prove to the 
JAiry sworn to.assess ihcm, 2 Bart. 907, 908, This was so laid 
down by Lord Mansfield in an action upon a policy of insurance 
nrhere the declaration was for a total loss, and the evidence 
proved, a partial one only, where the question was, whether the 
plaintiff having declared for a total loss could recover less, or as 
for a partial one ; and I cannot peiceive any difference in reason 
between a default on a promisory. note, and one aipon an action 
•n a policy of insurance. 

Per curiam. — The declaration states a note signed b\' the de- 
fendant for such a sum on such a dav, and the default admits it ^ 
in the case of the policy the damages^are totally unceriaiu till the 
Jury have assessed th«m ; in the case of the note the damagjcs to 
the amount specified in the note are certain, but capable to be in* 
creased hy taking the interest into consideration if the jury 
tliiiok proper lo allow- it, or to be lessened' by the proof c^tpay- 
ments ; but the principal objection which lies against the testis 
monv ofr<:red.i».thi;s, when a default takes place, and an enqui* 
ry is CO be executed as to the damages, every thing material to 
the support of the actica.is admitted by the defendant: 'Ihe 
quantum of damages is the enly thing in question, and the plain-^ 
litF comes prepared as to that point only ; he has no notice that 
auy of these tacts, are to.be proveoj^vhich shew that the note is- 
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nota.goed oneia law, as that it was without coosidemtion, ot 
upon an an illegal one, and tlKreforche niust necessariiy be taken 
by surprize) were such evidence suffvrred to be introduced % \t^ 
the defeadantmeant to avail hioiRtlf of such tesiimony he shauld^ 
have pleaded the general issue or some other plea which ivt^uld 
have giv<ji notice to the adverse party that these facts were in*' 
tendrd to be proved on the trial. } Str. &12. |^t India Companj^- 
t'*. Glover, 

The evidence was rejected and the jury assessed damages 
to the amouot of the note and the plaintiff had judgment. 
Mr, Taylor immediately moved the court lor a ncW trial, but 
the court refused, to make a rule to shew cause why there should 
DOC be a nevf trial unless he could s^ew a prDbability thut the d«* 
cision was wrong*««Rules are not to be panted unless the fourt 
be first satisfied thac justice probably ri^quires thtm«. 

Dae^ on thedtnuseo/yoftn Cray Shunt vs. yofm Ihrntblau 
T7 JECTMpNT for the one half of a Lot, No. 7, in the tbwfi 
•^ of Washinptor^ and upon not guilty pleaded, the cyidcnc^ 
was, that this lot belA)nged to three men by the narnes ^f Bonner* - 
aild had been in their family from the year 1747 till the 29th «>f 

1 illy, 1790, 'wheti tt)ey sold it to Hatridge, wha was born in 
Scotland and came to this country in the year l^S?* or 1788,aR^ 
died seized, aft^r the purchase ; and that the trustees of the Uni* 
versity p.n thesi:(th of May, 1795^ sold the ^q^ ^o the lessor 
of the piaintiflfas havinjep escheated to and vested m thfsm by the 
act of 1789, ch. 31, sec. 2. ypon the death of Hatrid^e, Tiis cler^ 
kept possession for his heirs, whc> residtrd in Europe, and that 
]possession has been kept ever s^nce for them, ^rst by one an^ 
tten by another. 

' 'Baylor for the ^efendanti inade the folloyfing objettion^ ta 
the PlaintifTs rceov'ety ; 

Fir8t-;;-Hatndge, the parchafef , yras an alien, and purchase^ 
for the benefit' of the stat6 ; an^ the title accrued to the state hf 
the aliensigebf ^he purchaser, not by escheat'; and th<;refore. 
the University' had not an^ title iko convey to the lessor of th^ 
ptaintiff.' ......... 

' Seco'nd1y--«admit that the premises escheated upon the death 
of Hatridge without heirs inheritable, the title did not vest by 
escheat uht^;"^n entry made for that purpose by some one au- 
thorised, by the publick ; the Lord's title by escheat is not com- 
plete till he has entered' on the lands a(nd tenements escheated. 

2 Bl. Com. 2451' S Bl. Com. 173, 179. 

' Thirdly-i-If the 'title was vested in the state wUl;iout entry% 
so that they could convey to the Uniycrsity, still the University 
has no more privileges as a corporation than individuals have a^ 
individuals, and so could not convey to the lessor of the plain- 
yff before entry, a right of entry cannot be conveyed by thenfj. ' 



Newbernr March, 1798. 37 

This 18 reeogQi2«d by maoy decisions of the courts of cVts coun- 
try, wd is Slated as law by all tlie books that treat of the stib- ' 
^ccts. 

Harris for the plaintiff.----H«tri<5g.c continued in possession • 
tUlht died ; the $tate did not in all that tiipe disturb his poises- 
6i*Q, anfd therefore the preaumptioo ijs thn be vras a citiaen ; he 
inigi>tb^ve become so by taking ajind mbspribing the oath of 
allegiance according to the laiys of the country. 
• As to tl}e second objection, the King in England, who is the 
representative of the put^lic^ m^y grant and obuio choses in ac- 
tion ; the public here m^y do the same— -the state in this respect 
succeeds to ^11 the priviljegts qf the crown. Such a principle 
was allowed for the public good, and 19 equally necessary here as 
in England, and now a$ it was before the change of governnvent. 
4 Ba, Ah. 214. 1 jP. Wj 252. ^ 

As to the ihW objection, the rule ttyat choses in action can- 
not be transftrrred, w^ff of pse when first adopted ; but by a 
mdual change pf circiumstances, it hfis been long deemed evea 
in England, to be^a rery inconvenient and iiseless rule.; and ic 
may be Wc:!! doubted ivhether it is prf^per t* be received here ia 
ito full extent : tt is cei tainly a mere nofninal rule at this day, for 
tW vendee may still use the name of the ven4er jind recover ; hje 
^ted Swiit'9 Ipofi). ;S00. 4 Term, 340, 

But jf the i^ule has been received here ^ud cwfinned by judi- 
cial dftermtn^iianai, if hich I dp not remember, it does not apply 
ta tbe present case ;. for oxxr act oi Assembly^ \715f cb. 38, sec. 
5t provide^ that all conveyances of hnd dpne ai|d ei^ecuted ac- 
cording to the directions of tha^ act, shall be valid, ayid pass es« 
tates inland or right toother estate witho^ livery pf atizin,.&c* 
So that siiice this act, where the party csipnot mal^e livery of 
seiain, because he has not the seisin, his conveyance is as good 
^s before the act it could have been, where be was in possession 
and did not make livery of seiain j and therefore since the act, 
the grantor need not,make any entry, th9|t being dispensed with 
by the act. 

Ar curiftm* HaywoodI and §tone, Judges.-s-rWhen ^n aliea 
purchases land9 in fee, those lands vest in him, and the state is 
fotitled to have them diyested ovit of hin^ if they think proper 
to exert their right, by pausing an office tp be taken ^uding his- 
alienage ; but unt^l s^ch ofl^ce \iifi found, the title continues in 
^im ; and as be nrsides in the cQVintry and yppn land purchased 
here, be is legally deemed to be a citiaen as to this purpose, ViU 
the contrary he found, Pager's cafe, 5. Re* 52, third resolution, 
J)lso Cro. KI. 133, ^bridged in 1 Ba. Ab. 81. It is better the 
law should be so than that it should require the party to shew his 
citizenship, whenever the question incidentally arises before 
die court, when perhaps it is not foreseen nor expected ; for if 
}n office be found upon the very point, he cr.nnot be tikcn tm- 
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"awarea ; he has notice of the question; he may traveFse the/ 
fact and satisfy it upon issue joined. Hatiidge thierefor 
ing died in possession, ;ind no <>ffic<^ finding his alienag*- 
ever been taken, ht is to be deemed a citizen : as hr dit <' 
may heirs in this country, or elsewhere iulreritable to ' 
It is an estate that accroes to the public for want of* _^__ 

and may properly enon jh be called an estate* escheat^dT Whe- 
ther it vestcdor not in the pubiic withoiiit entry, may be decided, 
either upon the bw produced and reUtd apon by the dcfcndani's- 
counsel^ or by considering it independent of that U\r, as landt 
v^ithont any owner to inherit it but such as are aliens. U the 
X.r)rd is entitled by entry, it is vested in the state without cntiy ^ 
for wherever a private person is entitled upon entering, the pub- 
iic is eniitled without eiiiering^ 4 lie. 58. Or if it be considerr 
cd ajfr land kft wiihout any owners who can succeed as heirs,, 
but such as are aliens, then ako the kw casts it upon the puUic,. 
brcause the freehold cannot be in abeyance ; it mupt vest some- 
where, and in the alien heirs it cannot vest, and thericfora by 
opcraiion of law must be vested in the public without any act . 
to be done by them. 1 Ba. Ab. 81, who cites Co. Litt. 2^. 
Leon. pt. 51. The title then of the premises in question upoa. 
the facts proven in the cause was in the public, and by the act of, 
1779^ was tvansferred to the University. As to the question 
ivhcther tkey could vorivey to the lessor^of the plaintiffMhe gc-. 
neral rule is, that a right of entry or of actionH^annot b\con-. 
vcycd — we do not knoiv that the force of it is weakened' where- 
appHed to the case of a corporation. Tlie cases relied on by the 
plaintifTs counsel, admit the existence of the rule, though they, 
question the propriety of it at this day: It has be ^n recog-. 
Aised by many deternftinations in the courts of this oountry^^ 
and these too of very modern date ; however^ as this is a; question^ 
that very much concerns the University, and those who now 
are or hereafter may become claimants under them, it had. 
better be reserved for a little more consideration ; this may be 
effected by a verdict for the plaintiff, subject to the opinion of 
the court upon this point, whether a conveyance by the Univer- 
sity to the lessor of the plaintiif, is valid under the circumstan^ 
ces af its having been nvade whi-n there was. a possession ia a 
third person claiming adversely to the University. 

Th« verdict was lor the plaintiff accordingly, subject to the 
opinion of the aourt upon that question. 

Utriri/ vs. Ileritap-e* 

CERTIORARI 10 rL.aove proceedings below, on a caviat be- 
^ tween the parties, and the aflldavit stated sufficient reason 
for ordering a new trial, \fhich was not coiUradicicd by oppt^sile 
fti&davits. 
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P^r curiam* — ^Lct there be a new trial, but it cannot htHi^ ^** 
cr)utt as urged by the defendant's counsel ; that has been bclft^^ 
ticcided, atid upon this ground — the act of I771f^ ch. 1, sec. 6^ 
and 177% ch. 4, »cc» 1, both takeo together, shew it to haveX, 
been tile intent of the legislature that these triaU should be in 
the county where the premises lie, either upon the premises or 
at the bar of the couaty court, and not out of the county ; andr 
lor this reason they could not permit an appeal to the superior 
court ; this court now interferes by virtue of its general super- 
intending power in order to prevent injustice or a defect. of jus- 
tice ; but it will interierc no further than absolutely necessary ; 
for these ends the verdict will be set aside and new trial allowed i^ 
but that must be where the legislature has directed at the bat; 
oi'thc county court or on the premises. 

The University vs. Horniblea* 

T^ JECTMENT for the same prcmisea as demanded in the 
•^ action, Blount vs. the same defendant ante^ and . the same 
evidence as in that case, upon which the doubt was^ whether aa> 
the University being out of possession, conveyed to Blount br^ 
deed of bargain and sale, they could recover in the face of tba& 
deed, or whether th^y were not estoped thereby to say they yet 
had title ; and verdict Vas taken for the lessors of the plaintiiF, 
subject to that doubt to be decided by the courts 

tt adjournatur. 
Note.— Fif* 2 L. R.853. I Ba. Ab. 157. 3 Lev. 312. 
1 Re. 136. The lease, assignment, &c. is deemed void even 
between the parties, there being notliing that could by law be. 
conveyed in the last, if there is no person seized no use can. 
arise, and consequently a bargain and sale which operates by 
raising an use out of the estate the bargainee is seized of, can* 
npt be good for want of the use where the bargainer is not 
seized and passes nothing ; and so the interest the University. 
had by conveyance from the state, remains still in them, not- 
withstanding their deed to Blount : as to the estoppel, that can 
only taiLc place between parties and privies, and here tlie deicud- 
ant is neither. Co. Litt.^ 352. 

Simpson V6* Nadiau, 

TROVER for a ship and cargo ; and not guilty pleaded. And 
upon the trial, it appeared this vessel sailed from Washing- 
ton in thit* state, and arrived at a British port in the West-In- 
dies, A\\i\ was taken by a sloop of war called tl.c Bcllona privii- 
tecr, captain Pcttetur, commander, as she \vyis gtjing from thtt 
port to another English port, having kit htr»^apcrs at the first 
mention'-d port. It appeared the Bcllona w.is Bitcd out at Ba- 
timorc^ but that the commission was i;^ cnclv^* :>«. d v.hicK Pcttetur 
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*a\var^^*^^ tihic elf the capture ; that the pJaihtifTs rcssel was 
-•^ led !Oto St. J-^go, Bhd was sold to a Mr. Osbern, who, it was 
hedged, but not proved, had authority from Simp&on to pur-' 
cl;ase for htin< Nadiau sit first owned the Dcltona, bat sold ouc 
six or seveti shares ; whether before or after the capture, did 
not appear. Simpson is a Scotchmaici by birth, but had taken 
the baih ef allegiance in this state before the capture.— N^diau 
is deemed by his acquaintance, and is generally said to be a 
Frenchman \ it did not appear be has eVef taken the oath of aU 
legiance, 

Mr. Jocetyn for the defcndtnC-^This xk the pfopcf tJrfni (Ci 
itiove to the court an objection we have to make. This beingf 
ix\ action of trover, in which it is simply stated, that this vttsel 
was converted unlawfully to the use of the defetidant; ive could 
not plead in abatement, that this court have not any juriadictioa 
over such a cause, neither could we fttate to the court its want 
of jurisdiction, until from the evidence it had app«ared to depend 
upon the question of prise or no prize, or to be for a transaction * 
that happened originally upon the high seap-«but that now appear- * 
ing upon evidence, I have to 9«>ntend that this c«urt cannot cake 
Qognizance of this transaction, being a uking of the plaint'>fr» 
vessel upon the high sea, under circumstances which raise the 
question, whether it were legally taken or not ; or in other words, 
whether it be prize or not. This court cannot decide whether * 
the vessel or cargo were unlawfully converted or not, unless they 
previously determine whether it wfcre legally taken or not \ an4 
that will necessarily lead them into an epmination of all these 
facts which are only examinable in a court of admiralty ; he 
cited 1 Bd, Ab. 624, 625. I'his capture was either a legal one^ • 
or it was a piratical taking ; ff a legal one, that is to say, takea 
tinder a legal commission, it belongs to the admiralty jurisdic- 
tion i if taken piratically, it is of admiralty jurisdiction al&o* 
1 Ba. Ab. €25. March/llO. Cro. El. 685. Lev. ^3. Rav* 
473. Carth. 475, 476. 2 L. R. 893, 936. Ray. 473. MoUoy 
10,41. 1 Sid. 320. 2 Kceble 158, 176. Ray. 475. 1 Lev. 
243. 1 Sid. 567. 2 Keeblc 360, 364. I Vr»i. 173, 308. 2 
Kceble, 823. 2 Lev. 25. 2 Saund. 259. MoUay 107, 109. 
Dnug- 594 to 613, 620, 649, 650. 3 Bi. Com. 108. 2 Show. 
232. Comb. 474. 3 Bl. Com. 69. He cUcd many oiher au- 
lUorities, and also a case decided in the last circuit court, where, 
in the \>rogri ss ol the trial, it appearing upon evidence that ihc 
iauJ5c brlongrxl to the admiralty jurisdiction, the court discbai g- 
cd ihe jury ami dismissed the cause. 

Badgn\ e comra — The court will not* arrest tlie cause at 
this suge of the proceedings, we do not admit the facts relied on 
by Mr. Jocelin^ — we say the Bcllona had no cc,mmi8si(;n ; S'mp* 
son ia a citizen of this country ; there is no war between us andi 
France ; we do not admit ih^ Bellor.u was a vcsst^l oi warbe*^ 
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•.Juagiof^. to. the French. nation or to any of its citizen^i she waft 

.fitted out at Baitioiore; nor do we admlc that Nadiau, the owi]« 
i:r, was a citizen of the French republic. These are fskCts to be 
determined by the jury, 

IT the Beliona had cot a legal commission^ as we cotiteoLcTsbe 
had not^ we «ught to recover: there has been no condemofttiQa 
of tile vessel and cargo^ and untU coademnatioo takes place, tbo 
property is not alt|:red. A court of admiralty acts in rem^ ai>d 

^ the PreDch coons never hud and never can have an opportunity 
as this case is circumstanced, of deciding the question, whether 

«the platniifTs. was a prize ; &he will never again be within their 

. power. This vessel was not. ransomed ; she was purchased by 
a stranger; there is therefore no admission on the part of Simp- 

.socT of her having been la \y fully taken — rthe mattC'r now insisted 
upon ought to have been stated id a plea iii abalcment ; when the 
ivantof jurisdklionof it really cxl-sts and is not taken advantage of 
hy plea at the 4>roper time, it cannot afterwards be insisted upon. 
Haywood^ Judge. — ^This case is entirely new to me ; I havc' 
not been apprized of its coming oi^ or of the question te be 

.agitated — I can now only form a hasty judgment upon princw 
piles that suddenly occnr to my mind* Many of the case9 cited* 
are of takings by one British subject pf another, the ground's of 
which are perhaps disunguish^lhle.from thepres.ent case; before 
we cac determine this cause we must necessarily decide whether 
the phintilPs vessel and cargo were legally or illegally taken ; Ibr 

^ if legally uken it is not true as the declaration st.ites that' she was 
unjustly converted to the defendant's use— this is to say io 

^ plain words v/hether she was a prize or not — that is a qiie&tioa 
determinable by tht jus belUy and ought tc be decided by some 
court (if at all to be decided by the courts of this couotryj whose 
peculiar business it is to decide questions arising upon the law 
oTfiations. — ItwecanHecide this question in this cause, then all 
o\ir state courts may decide as many such causes as may be 
brought, that is to say, as often as a French citizen who ownecl' 
aiay partof a capturing vessel, or any of the sailors or officers on 
board can be found in this country and arrested. If we decide 
one of these causes, we must go on and decide all that can b.e 
brought before us. We sit here only Io decide causes according. 
t6 the municipal law of this county ; not such causes, the decisi- 
on of which mav become the subjects of national complaint, and 
ii^ay lead to national irritation and war. If such questions arc 
to be discussed and decided in any of the courts of wis country, 
they ought to be courts constituted by the sovereign power, and 

. charged by. tlurm with the decision of such questions : For the 

* sovereign power of this country^ t mean that power which can 
constitutionally decide upon war with foreign nations, is respoo- 
etble to them K>r amy unjust decisions that shall' take place — they 

. therefore should have tHe c^nstituttoik of courts that art to decide 

G 
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upon quections Effecting other oaiions ; td prefcnbe rvicn 
to thcDi for their conduct and to suspend their iuuctions whta 
policy dicute« th'it measure ; for it may frequently happen, that 
fi^hen a cltrzen isreaHy injured, as Mr. Simpson supposes him* 
self to be, that the sovereign power may not deem it expedicot 
to redress him by attacking^ imprisoning, or seizing, and selling* 
the eJFects of the foreigner who did him the injury j they may 
chase to dissemble and overloolc the injury done to their citi« 
;sstt, and protect him by paying the money out of their own 
treasury; tliey may complain to the nation of the offender, and 
endeavor to procure redress that way ; they may negotiate for 
pHtting a stop to such injuries for the future, and for compensa- 
tion, and take many other steps rather than proceed to the mea» 
eure which it iji now proposed this court shall adopt. This 
court derives its powers from the legislature of North- Carolina: 
Suppose it shall proceed to the decision of this question, and 
that should be upon principles repugnant to and not warranted 
by the jus helli^ or (he law of nations, and a complaint shall 
thereupon be made to the sovereign power of this country ; will, 
it do for them to say that decision was made by a court of North 
Carolina^ over which we have no controul? We may ; and hav- 
ing established a precedent, must do the same thing over and 
trvtr again-j^continually repeat injjistice, till it will be no longer 
borne. Every state court in each of the United States may do 
the same thing; and the sovereign power who is responsible for 
their misdoings, cannot controul nor suspend them, hewevtr 
dangerous, improper and impolitic they may judge such pro* 
ceedings to be. If we proceed to decide this question, there i& 
many chances to one that we decide improprrly. liavc we the 
means of issuing the process, to give notice to all parties con- * 
terfted fd interpose their claims and bring forward their proofs > . 
•^Of giving time, issuing monitions, taking stipulations, and 
doing all those acts for obtainit^g the proper materials to form a 
sound judgment upon, that a court of admiralty or of prize. 
have ? And suppose all the materials collected, are we sufEci- 
ently versed in the law of nations, and sufficiently armed with 
pov/ers to expound thern, and the treaties subsisting between 
the Onited States and different nations, to decide the question? 
Whenever a war breaks ouc in England, and questions upon the 
law of nations are like to aiise, particularly with respect to cap- 
tures upon the high seas, that arc to be determined by the^wj. 
belli^ they do not entrust those questions with their common 
law eourts, who proceed according to the municipal law ; nor 
even to their conrts of admiralty, who procec-d partly by the 
civil law and other laws peculiar to theraselvt* s j but they ap- 
point a court of prize, wlio frame their decisions upon the jus 
Mli and the law of nations. — I suppose a similar practice pre- . 
vails amongst other nations. I do not therefore believe, that 
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even* the court of adcniraHy, much less a court ©f common law^ 
can decide the question now before us : I rather think it is not 
detenitinable any ^vhere but in a court of prize of the Fr«»nch 
Republic. Wl!l they permit any other nation to »a)* whether 
rights supposed to be acquired. by their citizens acting undei^ 
commissions given by them, pursuant to the direciiona and th* 
lavs of the Rt:public, shall be decided upon by the courts of anor 
thernation ? Whether they will or not» sudh a.right may peti- 
liaps bte crincedtfd by treaty ; but £ rather thiuk it cannot be cxv 
ercised without consent. If< the Swedish courts for instance, 
or Danish courts, who, on account of their near situation^ muat 
have frequent opportunities^ should undertake in all such cases 
to decide, would it not be a just gi:ound of c^uarreH if they 
alK>uld decide improperly repeatedly*. Might not the French 
nation say, who made you the arbiter of our rights ? By wha| 
authority do you. uke away property which ourjaws vest - 
in bur citizens.^ IJs any.nation.bound to suffer such an interfere 
cnce ? It is asked), what remedy have we as neutrals,. if*we are 
unjustly treated and. deprived t»f our property by Erench laws- 
and French courts, if the French nation make priz« of our ves- 
sels pursuant to regulations not warranted by that general law 
which regulates the intercourse between nation and nation,, or if 
Cheir law& b6 agreeable to thi&» general law I But their capture a- - 
and condemnations are not warranted by it.— Ofiir gitia^n is en- 
titled to redress^ and our government is bound to procure it for 
him — but how ?— By the decisions of this court \ No : . the so-^ 
yefeigl^ power of the country wilLpirocure it by means, which « 
ih their judgment shall be the most expedient, considering our 
circumstances. If we now say that Nadiau shall refund the 
▼alue ef the ship and cargo ; if he does not he must be impri- 
soned ; or if he has any eifecta here, they will be seiaed and sold ; , 
is not this something like reprisals ? We have^no power togxrant- 
diem ;,all the difference is, we do not authorise re<-capture wheK 
over the goods of a French citiaen may be found ;,but it is ex^ 
actly the same thing as to say, that if any French citizen who has 
ever been concerned in sharing a capture, comes within the Xu 
mitS^fthis state, he shall be imprisoned until he mak/es restitu- 
cioQ«. The counselfor Simpson, says this cannot be a question 
to be decided by the jiis bcliiy for there is no war between 
France and us, but there is a war between France and England i, 
2nd whether we transgress the limits allowed to oeiurab^ the 
ju9 beta, in- any particular case must, decide. If vre c^rry ooo* 
trabaod goods ;: if we refuse to i>e searched ;..if we sail witbouc 
papers ; I "understand a neutral may be taken — and so in many 
othei* caaes :. And in au ca^fi of this nature, who is to decide ? 
Will the injured nation not d£:£ido fodrjt^elf? Upon the whole, 
whether prize or not, it is clear, is a question solely and ezclu* 
»«\'*ly appropriart:(Ho a court of admiralty or prize cotu-t^and^ 
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court of common law cannot decide it : ^his ia ctear,jind it maUtten 
not whether there has been a condematiopt for the omission w 
that circurostance cannot alter the nature of the quesiion : It re- 
mains the 8an\e, and is not oF common lav ,co|;nizance ; an4 
thcrefere, I am of opinion, we cannot determine the que^^tioi^ 
before us^-^-However, I am not conversant with matters of thi$ 
kind* I never determined, nor was concerned in a case of the 
like nature before; and therefore I am willing to have the point 
reserved for further consideration. If I must say whether upi 
on the facts found, this were a coaversion or Qot, I should be 
inclined to gay, as the ship w.as taken without papers, she was ^ 
prize-r-but 1 cannot think I have a right to giVe an opinion yif 
diciaUiy i^pon the question. It is said, it is not fully proved tna£ 
the Bcllooa belonged to the I^rench nation, nor that she bad ^ 
commission i enough appears to render it very probable she 
^ad^ and therefore we cannot proceed without a very great risk 
bf intcrmedtUin^ in a business we ought not to concern in. 

Jud^e Stent. — ^The reason why trespass would not lie in the 
case oi Lc Caux vs. Eden was because it would be prejudicial 
to the British navy— it was a dispute between two subjects of 
the same power, and the municipal law of that country might re« 
{lilate disputes between their own subjects as best suited their 
. policy : This is a case of a clifFcrcnt kindj where the same rear 
S(?ns against the action will not hold ; no public inconvenience 
can arise from sustaining this action. I am not so well advisrd' 
as to say we have not a right to decide it ; this court is to j^ive 
r/edrcss in all cases of injury to every citizen when he who comr 
Tnitted the injury is within the power of the court ; and it is im« 
inate$rial bj whom it is committed, whether by a Frenchman! 
£n^!isman or any other.— .1 think the cause had better proceed? 
the law may be reserved for further consideration. The cause 
then proceeded, and a question was made, whether as Simpson 
\vas .^Dprn under the allegiance of the King of Great- Britain, tho 
he had become a citizen of this country, the capture *was latyful. 

Judge Haywood. — ^Upon this point I suppose we shouW de-. 
termine as a French court would have a right to determine.— 
The English would say he could not put oflP his allegiance, and 
would consider him a subject ; I suppose the same maxim wqvM 
be adopted bv the French govermnent upon the questioa of pri^^ 
or no pri?e. 

• Judge y/dnir.— He is our citizen mi that is enough for us to 
tonsidtr. 

The cause proceeded and the jury found a verdict for the pl^'o- 
fVff, and assessed damages ; and a questioa is t^ be further cqd^ 
sidered upon a motion for a new trial. 

rz^f Doug. 60O,.eO6, 609, 610, 612, 61 3, S72, 594. 3 Ter« 
5i5. Carth. 398. 12 Mo. 134. Carth. 474. 4 Term 394?, 
5^5. 3 Term 341, 344. 3 BU Com. 69, 7X). H. Bl R*^- ^^T^i 
ir5. 'Constitution^ article 3, sec. 2. 
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Burms^ E;c€(?utor ff Kay v%. KeUy. 

THE plaintiff's counsel produced an account, and proved t' at 
it had been presented to Kelly, who suid, *• It is just, but jt 
M.id it by a man in Petersburg, and had I time I could prove ixJ^ 
This was before bringing the present action. 

The counsel for the plaintiff insisted, that though the ru)c 19 
general was, that a confession is to be taken altogether, yet chat 
{>art which goes in discharge, if it be a distinct iact in avoidance^ 
ought to be proved ; and here the payment is a distinct fact j ao4 
cited Bull. N. P. 58. 

Th« counsel e contra^ argued that the true meaning of the rul^ 
\ras, that the confession should be taken altogether, unless where 
die matter in discharge was attended with circumstances wbick 
rendered it improbable, or not to be believed, or could be dis- 
{proved t >nd he cited a case from Dallas* 

Per curiam.T^Thc rule is, that a confession shall ht takeH 
altogether ; but if there are circumstances mentioned in the con* 
fession, which when examined into, disprove the matter alledg- 
.cd in discharge, or where that matter can be disproved^ the jur 
ry are to reject it, and go upon the other part or the confessioa 
only ; as where he says the account is just, but I paid it before 
such persons, and they know nothing of the payment ; or at such 
a time and place, and it be proved that at that time he was not 
at chat place, but at another far distant ; or if he says the ac^ 
count is just, but I will prove it paid, if I have time^ and he is 
allowed that time, and called upon to make that proof, and doet 
cdt: In such and the like cases the matter in discharge will bo 
rejected. 

There was a verdict and judgment for die plaint^ 

P^ns^s executors vs. Kelb/M 
'T^HIS W9UI an action to ^recover 9. sum of money, due as. a ba« 
^ lanoefortbe sale of a hou^ ij» Halifax. The decIaratioA 
also suted anpther count, for a sum of money conuined in a 
note j>f hand for the same amount as that balance was of, which 
Kelly had endorsed to Pons upon oa« Cox of Edentoh, wbicii 
Pons could not procure payment of from Cpx. The bouae was 
U^ld/^n April, 1793, aqdjor the balance remaining unpaid, which 
was four hundred and fourteen and an half dollars, the note waa 
endorsed. In about three weeks afterwards^ Pons, by his agent, 
]VIr. Porric, applied to Cox for payment, who informed, him he 
W^s P9t ablci tQ.pay it*. In the fall of that year, Porrie, who bc» 
ibre thait tivie had returned the note to Pons, accidentally saw 
I^eily land told him he had applied to Cox lor payment in behalf 
of Pon^^^d that Cox said he was unable to pay it ; and added. 
Pons will look to you for the nioney : Kelly replied^ hp has made 
(he note \u» own by keeping it so long. la the fall of 1 794, Ket 
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ly 00 hit way ta Edenton, caHed at Poas's and enquired for thcr 
iiQte, saying he would take it and try i& get it paiscd oif to BUfv^ 
c^hiArd, Some time ftfter this the present action was brought.rt* 
Ic was however further proven, that Cox was insolvent when the 
note was endorsed^ and when Forrte applied for pjiycaent. 

The jury found a vei-dict for the plaintiff, and a new trial be- ' 
ing moved for, and a rule to shew cause givenj 

BaAer for the plaintiflf, on the day appointed for shewing cause^ 
contended— -As to the &rst count for the balance due on the sal^ 
of the house, that the piaintifiT was; entitled to recover ^n that^ 
. for a bill of exchange or promisory note^ though endorsed t» 
the creditor, does not go in discharge of a precedent debt unless- 
it be agreed expressly to be so ^ and he cited Rulh N. F. 186*. 
Sail. 124. Secondly, he insisted that Pons had not siade the 
note his own, for if notice was necessary, that notice had Deed . 
given by Porrie, and the circumstance of Kelly calling, for the 
note in 1794, is tvideuce that he had notice. . Thirdly, that ii^. 
the case of a promisory note endorsed, the endorsee was not 
obliged to give notice : Promisory notes art put upon the same 
footing as . inland bills of exchange, and those need not be pro- 
tested; the plaintiff, if any loss accrues for want of a protest^, 
shall bear that loss, and if it be to the amount of that bill^ it wHl 
discharge the defendant, but' if no loss happens for want of a 
protest the plaintiff shall susuin his action, and nothing shall be 
deducted for want of notice from his dema^id;. and he citedT- 
3 B4. Ah. 613. Fourthly, he argued that if notice was neces- 
sary in general, yet it was not here, for Cox was insolvent aod 
had notice been gives to Kelly of nsn- payment it would nothavii 
been of any service to him ; he could not have got the money 
of Cox, and if he has sustatnad no loss for wast oF notice, he 
should not be permitted to urge the want of it as a screen fronv 
this action. Fifthly, he argued that if notice were necessar^^ 
jet the jury were judges of the thne to be allowed in which it 
was reasonable that notice should be ^iven: The court cannot 
judge of it, and here they have thouf^t the time elapsed before: 
liringing the action was not too long st time, and surely the com* 
Sftencement of the action was sufficient :i-)t(ce. « 

Davie^ e ccfitra. As to the count lor the balanre, a bill of ex- 
change or negotiable paper endorsed to the creditor is not in- 
x$ii»ttr a discharge of a precedent debt ; it is not any discharge 
ii the holder or endorsee applies in a reasonable time for pay- 
ment ; and in cast of nun-paytAent gWes notice thereof to hi no 
Irom whom he received the bill or note, but if he does not do . 
this he makes the paper his own, and the party from whom htr 
received it is diacharged. The ease cited for the plaintiff says 
*> it is fit to be left to the jury whtre the party has kept the paper 
an tmsrasonable time in liis possess^on,^* and surety if upon those 
e*."U2msu»ceft the law^etenftunes that the holder has made it hiw 
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09n 1^ bis Ud>es ; a jury in auch case «hou!d sRy it of^erates ai 
dikiurgf of the pre^<:dciit debc ; it would be very uareaftonablo 
til say the paper shoul^ be his owo, and that still he should ix« 
cover the precedent debt ; as lo the notice given by Ponric, 
it was of no avail; notice should come from the indorsee, and it 
should import, n9t singly thai the moT^ey is not paid, but also 
<t)2t the holder does not iarend to look to the drawee of the bill 
or notker of the nate, but to the endorsers, 1 Term, 160, Kidd 
79, 80; here Porrie had no directions nor authority from Pooa 
to give iK)iice ; what h« relates was mere occasional qonversatL 
cm : I'he endorsee of a promisory note is equally bound to give 
notice as the endors<ee of a bill of exchange, 1 Burr. 678. The 
authority jcited from Bacon^s Abridgment docs not prove that 
the endorsee can maintain an action iigainst the endorser wtihout 
Botice ; it seems to intimate that when notice is bmited to be gi- 
ven, the payee must bear the loss occasioned thereby, and latter 
determinations shew that the distinction is not a good one; the 
want of notice is not excused by the insolvency of Cox: Want 
of notice can be excused but in one case, and that is where the 
drawee who will not accept has no tffects of the drawer in his 
hands. If the maker of a note has become insolvent, notice 
thereof must be given by the endorsee, Kidd 79, 2 BL Re, 747; 
this plainly contradicts the idea that insolvency will excuse the 
not giving of notice* As to the reasonableness of notice and 
what shall be deemed reasonable time, it must in some measure 
he left to the jury, but if they allow what is plainly and evident- 
ly a longer time than is necessary or reasonable, the court may 
controulthem, 

Ptr curiam.-'^K an indorsee keeps the paper so long in his 
hands as to make U hi^i own, ex necessitate^ it must be a dis- 
charge of the precedent debt, though not so originally. It 
would be absurd to say he could keep the note, and also recover 
for the precedent debt ; the case cited admits it may become so 
<x past facto. It means that a note endorsed is not a discharge 
of a precedent debt unless agreed to be so, except in the case 
where tlie holder keeps it an unreasonable time in his possession, 
and then it may ; and that this is lit to be left to the jury.-~Ia 
order therefore, to determine whether the note in question be a 
discharge or not, we must resort to the indorsement and to the • 
hw upon it, and draw conclusions from them. The indorsee 
of a bill of exchange undertakes ip reasonable time to present 
the bill for accepunce, and then for payment ; and in case of nou- 
acceptance or non-payment, to give notice thereof in reasonable 
j Ume m the mdors^r. The indorsee can never support an action 
ool^a he perfornns all parts of this undertaking ; be must prove 
the giving di notice, or in casi of the non-accepunce of a bilU 

Ei« that there were no effects of the drawer's in the drawee's 
ida ; that is to say^ if he or the payee means to resort to the 
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drawer : But this proof in excuse of not giving notice, only calti 
apply to the case of a bill of exchange not accepted : for it it be 
Accepted, that is fnll ptxK>f that the drawer has effects in 
the hands of the drawee, or that . he has credit upon him ; 
but soch proof in excuse of want of notice, can never be 
given in case of a note endorsed, for there the maker has accepu 
ed at the time of drawing or making the note, and the indorsee 
eannotsay he had no effects of the drawer in his bands. As to 
the point, whether notice is necessary in case of a promisor/ 
note, every reason which requires it in the case of a bill, holds 
equally strong in the case of a note« The case of Tindal aod 
Brown ts a case upon a note, so was that of Russell and , 

reported by Douglass in the case cited from Kidd. 79^ It is 
expressly slated, that notice in case of a note is necessary to 
entitle the holder to* his action ; these cases which state the law 
to be otherwise, are old cases decided before the law respcctirg 
bills and notes had advanced to its present degree of perfection. 
As to what shall be deemed notice sufficient, the indorser must 
have notice thereby from the indorsee, that he cannot obuin 
payment, and that he the indorsee looks to the indorser for pay- 
ment. The argument that the insolveticy of \ht maker 6f tho 
note would be an excuse to the indorsee for not giving notice^ 
seemed to be of some weight when first offered, but upon con* 
^deration, it has none : T\it indorsee ought to give notice, for 
perhaps the indorser may procure payment by the help of friends, 
or by some means unknown to the indorsee, and not within his 
power. Kidd. 79, abridging the cases in die books, says, if the 
maker of the note be insolvent, the indorsee must give notice 
to the indorser ; the same is laid down in BL Re. 747. And 
Lee, in arguing the case of Russel & Langstaff, Said, that Lori 
Mansfield had non-suited many plaintifis at nisiprius for want 
of notice, alihouB;h it were proved that the maker of the not€i or 
drawee of the bill was insolvent; and in the case of Goodall and 
others w. Dolley, 1 Terra, 712, where the drawee and drawer 
were both insolvent, and the counsel to excuse the want of no* 
tice insisted upon that circumstance, it was answered to be per- 
fectly clear, that the law was otherwise ; and that answer prevail- 
ed so far both with the counsel and the bench, that the point was 
instantly abandoned, and no more notice taken of it. With re* 
spect to what shall be reasonable, it must be laid down in gene* 
rai, that the party shall give notice as soon as he conveniently 
may, all circumstances considered, but the court will say what 
time is reasonable ; and if the jury allow beyond that time, the 
court will set aside their verdict ; otherwise one jury might think 
one time reasonable, Smother another, and so on, ad hifinitum^ 
so that there would be not the least certainty. 

Verdict set aside, and a new trial ordered* 
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Freelandy Jbsij^iiee vs. EdivdrdS* 

DEBl* upon bond^ with a penalty, conditioned to pdy wltK- 
out any time mentioned ; and tUc question was, from what , 
time interest was to be calculated. 

Haipvood^ Justice,— The rule is fixed, that bonds payable 
' without any certain tithe mentioned, are payable irutahta^ and 
bear interest immediately from the delivery* 

J3at>/V.— I wish wc could have the reason upon which thestf 
determinations have been founded, that we ^igbt examine thcin 
avid see whether the y be good or not* A bond pay4ble on de- 
mand, is payable immediately, and may be sued uppa immedi- 
ately, wfthout any previous demand made for that* purpose: — • 
The same in the case with a bo»d payable on no certain d^y zneD«> 
tiuned'in the bond. L believe the British deterr4itiations have 
concurred with ours on this subject, but really I can perceive no 
good reason f<ir the distinction ; Oar oi^n act directs that bonds 
payable on demand shall bear interest from the demand ; by the 
same act an account stated and signed^ bears interest immediately' 
from the signature. 

JTatjxvoGd^ Justice.— The reason of the distinction is this ; in 
case of a bond payable without saying when, the obligee ha^ not 
to do any act cither to entitle himselfto the action, or to the in- 
terest ; in case of a bond payable on demand, he undertakes toi 
to make a demand,* otherwise the words, on demand, have no 
meaning \ and if a demand is to be made it is for some purpose , 
it is not to entitle himself to the action ; therefore it must bo to 
give a right to demand interest. The act of Assembly proceeds 
upon this very principle $ it says a note payable on demand shall 
bear interest from a demand made* When speaking of an ac- 
count signed, it says^ interest shall accrue from the signature \ 
yet on both instances an action may be brought immediately 
without any formal demand ; but if we could not give the rea* 
son of the decision, yet we know the rule is so established ; it 
is therefore far better to make it the standard of our adjudicati- 
DBS than to render the law'again uncertain by departing from it* 

There was a judgment accordingly for interest from the date. 

KinchirCs executors vs^ BrkkelL 
TTNKDT upon bond which had been brought up inte this court 
^ by appeal from the county court of Franklin; and noW there 
being a verdict against the defendant, 

Mr. Falconer for the plaintiff, moved that judgitieot might be 
eptercd op upon the appeal bond against the sureties for the ap« 
pcaL— And he grounded this motion in 1785, chap. 2, sect. 3, 
^ when any appeal prayed shall not be prosecuted add the court be« 
^ fore whom the said appeal may be datermincd shall affirm the 
^ ja Igment, then shall the appellant be. decreed topay to tfaeap- 
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*^ pdlee IS 1«S per cent, interest fro« the ptsting of the judg* 
** meot ia the couoty court, by which such appeal may have beeji . 
^* granced/aiid the bonds uken for pr<Kecuii6n;6f appeals wj^ 
. '^ effect 'shall hereafter ms^kepattof the records sent up to the 
^* superior court/ upon nrhich judgment may hi instanter enter- 
* ed up against the appellant and his sureties, kc.** 
^- Haywood^ Justice.^^A motion of this sort was some time 
tgp made io Salisbury court ^ Judfte Stone and myself being 
presetitt and'hesecmed to be of opmion that the motronf^ught 
Bot to be allowed, I do mot recollect that the practice has beco 
settled. ^ 

General Davie. — Such a motion was lately made at HiUsbO' 
rough; and failed. *"" * 

Haywood^ Justice.— I will take time to consider of it; you 
may mention ydur motion a day or two hence; ' 

And now at this day Mr. /Vi/c^7wrTcnewed hhs motion. 

'Hbywoad^ Justice. — The motion at Salisbury was^as well as t' 
remember, the term after the judgment: 1 thought the" judg- 
gment might be entered ; Judge Stone thought it would be to 
pass agdnst him unheard ; the answer to that was^ that the laws 
having provided the entering up judgment against sureties m- 
sidnteri^ was a full notice to them that they would be proceeded 
agisinst, or might be proceeded against, whencTcr judgmtmi 
sKould be obtained against th^ir principal, and tlien they should 
be ready to defcnd themselves ; that the bond was a record made 
up in court, and spoke the truth incontrovertibly, so that its e^^ecu- 
txoQXOuld not be denied :. The event of this decision was, that 
flodce issued and judgment was entered agaiijsc the sureties at 
lit next term. 

General i>at;/V.— Some years ago, at Hillsborough, I made a " 
irtlnilar motion with the present, and Judge WiUiama would not 
idlow it, from the same reasons that Judge Stone thought ifrm- 
p<y>per, and I was obliged to take out a 4c/.ya. Judge STCay 
atHWsbvirough, would not Rive judgment the other day, brcau&e 
oftheopmioA of Judge Wtliiams and Judge Stonc^ which was 
then mentlened to him, bat said it wai the esUblished practice 
stt the western riding to enter up judgment against the sureties 
tto^w moved for. 

- Judge Haytv9od.'-^Th^ law is express that judgement maybe 
Mteredtifi against them, %% VLt. Fakoner pro|)OSes.—- The ob» 
j«etl«iithatthfle<llefendant has no notice of this proceedtug being 
niieaded 4s wtU answered, by saying that the act of AttemUy 
giiiCeft Utti -ftodce; the nature of liis imderstanding combined 
ifttlitlie law is a sufficient fiotiee to him that he may tie thus 
pgm^M^ i i^gMttst whenever jodgnteut shall be obtained against 
the priii^pal. ' I am well satisfied in this opinion, and as Judge 
M*08!ifi% of tli# siui* optuiou, I shall permit tlte judgment to be 
aintiMMMd lu'aioved £Mr. . 

Asd it wais done accordin^y. 
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McNeil vs.W^st. • ■ 1 '''[ • , 

lEBT oin a boti^, vfitk a penaltvi for depreciated .money, pav« 
able itk 177$.' The . bond was ei^ecuted in July, iT77f and 
\¥ben.tbe scale. vrj^appUed tq it by the jury, the aum really du<f^ 
vrith the interest, thereupon^ was for a less sum than j^. SO.-^A 
mpilon ixras made tA nonsuit the plaintiff before the verdict was 
entered^ bat agreed, to be subject to the opinion of the courts 
and a nonsuit to be entered if the court should be of opinion that* 
the motion iras proper : And now at this day the motion for a 
nonsuit being again made and argued by Baker in support pi i^ 
wd by Davie am Whyte against it. 

iSbytcf^, Justice»-«*This act extends to actions of debt, and 
taasaiimpsijiss The JegisUture^ speaking to the phintiff, say 
vrher^ the defendant was in the same district with yourself, so 
that it will not be very inconvenient for you to sue him in bis 
^wn oou<>ty, which is near, you shall not harrass him with the 
expeoces of a suit in the superior court unless your demand be 
fif imporunce in point of value, and that standard shall b€ one 
hundired pounds ; but if be lives in another district, where it 
MTOuld be very inconvenient for you to aue in his own county^ 
your convenience shall be so far consulted^ as that you shall be 
permitted to sue him . in the superior court of yoi|r 
own 'disuJct,, provided the value of your demand be fifty 
^bund: . And .in order to compel you to an pbsi^rvaoce 
of this you shall be nonsuited in case you do pot piroyf^ 
the necessary sum due upon trial -^ except where part of tbe d«^f 
mand cantiot be.recovered for want of proof or is barred by Wngth 
of time, though originally ^ust ; and this must be shewii by aft* 
davit i, m which case, there may be a recovery fer^rhatje^^ell 
proven i if that, ^getj^er with what is lost,.,amoufiit. to the swu 
necessary to give jurisdiction to this court. It is iatebd<edtbat 
tlie second proviso in the tenth secuon ef ^1777, cbap. 2, must be 
^nsidered as excepting somi^ case out of the enacting pan o| 
|hat clause, otherwise rt was nugatory and diiea il would foUow, 
the word ^not^ should be r<y^cted,andthe dause would thehsfg? 
nify that suits upon bonds, with a penalty should not be sub^eet 
to gooff by nonsuit,, although the balance due i^athem wse eC 
less, value ^an^tbe sum required Iqc tbe clausi^. lo^^her cesce'to 
pive jjarifldicti^n to the court^^ But in tbe.iir8t£laGe.I would askii. 
IS there any reason to distinguish the case.' of a. bond withe pemU 
fy from a single bill or hond without one,.that.9bl99ddjnd«oe tfaie 
k^slature ta have had the intention attribute<JLlo. theeftt and X 
dunk there is not ;. aezt»: this vtty clause hastbeeo re-enaeledhjr 
a Uw >ubseqfient to that of X777i, andthc word ^t aot*^ ieeetans* 
cd ; it was either put in £X4ibundankkcai^f€ia to.inferce tbe fea*/ 
merpart of the act moze.strofigly ; or perbapeit was intended aii 
aa exception to the first proviso, and meant to say, t^at hoods widi 
a penalty, wht;v4; ih;: ba i l ee ws under^fty pounds, shouldaet 
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be protected from a nonsuit, ^y thf j^^aky or by such affidavit 
as was aIlo\rcd in the other proviso— whatever may lave hjann 
the meaning ot the legislature it certainly cculd nf;t mean to.clis- 
tioguish bonds with penaltits irom single bills, fv;r the purpose 
of making thcna smaller in the superior court where less was due 
upon them than the sum necessary to give jurisdiciion to the 
court. It is argued that v/ant of jurisdiction should be taken no 
advantage of by plea in abatement, and not after a plea in 
chief, which always admits jurisdiction : This is true at the 
common law, .but in the present case the legislature saw it could 
not be well done in all cases by plea in abatement, and thereiore 
they adtercd the x>rdcr of pleading. Suppose payments have been 
made on a bond, and not endorsed, which reduce the sum under 
fifty pounds, or a release or other discbarge given for part, aud ihc * 
original sum be sued for and the defendant pleads the sum real- 
ly ^e is of less value than fifty pounds; the plaintiff replies, it is 
^f the value of fifty pounds, and the defendant oflfers payments in 
evidence ; under this issue he cannot be permitted to prove them^ 
and yet the sum really due is under fifty pounds ; if he cannot 
therefore take advantage of want of jurisdiction by some other 
xpeans than by plea ^n abatement, he would lose the benefit of 
this act, and therefore the legislature has directed it to be taken 
by way of nonsuit ; after all the evidence is given and when the 
jury have pronounced their verdict, and before it is entered, i^ 
the proper time to take advantage of the act. A plea in abate- 
ment ii^ entered to save expence by preventing a trial when the 
action in its present form is not legally supportable. — But if all 
the evidence is to be examined upon a nlea in abatement, in or« 
der to discover whether the sum sued lor is really ot the nece^s* 
sary value or not, then a plea in abatement is not at all preft r-r 
able ip point of saving expence, to a plea in chief, and that wa& 
Qne further consideration that operated with the legislature to 
. direct a nonsuit. It is argued that this is a bond (or dcprectat-p 
ed money which upon the face of it is of suificient vuiue to give 

Jurisdiction to this court; for the jurj' were m liberty to value ]% 
>y applying the scale at the time when the debt was contracted, 
as well as when it l^ecame payable; in the forqv r case it wouUl 
have Ijeen of fifty pounds value and upwards : The answer ta 
this is, the plaintiff knew the circumstances under which the 
debt was contracted: If these circumstances entitled him to 
have tbe money in the bond estimated according to the value gf 
currency when the bond was executed, then it would amount ta 
fifty pounds, and he might safely sue. If the circumstancc^a 
would not entitle him to have it admitted in that manner, ihcA 
the money in the bond was of less value; and when the jury- 
have pronounced its value, their verdict if not set aside, is the 
^ig^ie9t evidence of the value of the money, and proves that the 
pla;n.ti^has come im.proj)erly aJ^d. ag^ainat law into ihi% Ccort* 
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. Tbe pUuialff 19 93 much bguad to Icuow the Talue^uF his depreci- 
ated boud« ai^.be i$ the babia^e of a bond not dqirecinic d. 

Jt is oe^t ^Argued, that the pUmtiff in the present case, residea 
in Vicginia ; and that suing here, he might as well sue in the 
&aperior as in the county court for a debt ol £,50, And if 
'the legislature considered the eKpence in naklng the claim i^i 
iioe^tioa to determine their intention as to a suit in the county 
court on such a case as the present, rather than one in the supe- 
rior court, the trouble of attending is equal and the expence to the 
defendant, is greater in the htter court, and therefore the action 
should have been brought in the county court ; the answer is, 
the defendant may be sued to a court out of his district wh^n 
the debt is of fifty pounds value, to suit the plaiotifPs conveni- 
ence ; and .he cannot .complain if he is sued for that sum in the 
^superior court of his owq district, where the plaintiff is obliged 
to come to that court from a great distanct: ; perhaps it is IcbS 
troublesome to the defendant to attend there to answer a debt 
of fifty pounds, than it is to attend to ^the suit of one of 
his own citizens oat of his district ; and the foreigner should in 
justice have the same advantage as is allowed to citizens — and 
this can i3nly be attained by allowing him to sue in the superior 
court for the same sum as he might have sued for had he been a 
'citizen residing in another district; he may have actions of fifty 
pounds value against persons residing in several counties of the 
same district ; and it would be far n^ore convenient for him to 
sue them altogether in the superior court where his business 
'might be all attended to at and the same time, than be obliged to 
' almost perpetual attendance en the several county courts at dif- 
ferent times and places ; and as to the defendant, tt subjects him 
to no more inconvenience than he would be subjected t9 if the 
debt belonged to any ct^er person not residing in his district, 
though a citieen of the state. 

I am of opinion, as the jury have found a verdict for a less 
sum than fifty pounds, that a non-suit ought to be entered. 

Branch vs. Bradley and others. 

TRESPASS. Per curicm,^Tht defendants plead a justifi- 
caLl'um under a warrant to arrest the plaintiff^s negro ; they 
flonot produce the warrant, but prove it by parol. The consta* 
Mc must produce it or he cannot justify under it ; the warrant 
is put in writing, to the end he may produce itwhen questioned 
i.'or what he does pursuant to it.; and without producing the 
varrant, he 19 in the same situation as if none ever existed.-— 
As to suck of the defendants as were summoued to aid him in 
.xr.j|;iDg the arrest, they may justify without producing the war- 
rant; they w:: I e bound to assist the officer, and could not first 
rtqr.ire a sight of his warrant; so whether he had one or not, 
tA.) were bound to obey : But if after th«*y were summoned 



Ibc]^ 9cki4-i«Kpfop<rr]if^ and did 4i»bre than ira« necesfi:^ to 
compel n ^^mi^i«^ to the arrtst, they vretc trespassers. And 
if the OHktlpbie Jtftcrtlie arreftt, ^ufVred the fiegrb to be beaten 
hf Bradky) jbe was a trespssser; for the anrest was m^itkr 
the purpofe of ctervtitg him hefore a iiiagr^.te, and not foriSaX 
ei heaiitig bim widiottt carrying him before the magistrate. - ' - ' 
Verdict mk) jtidgment forthe plaintiff trx* Bridiey '';- 

and tii« G^Qstftblc. '' 

State vs. Weaoer. 

TNDICTMENT for the murder of a negro man named Lewiv 
*^ the property of Smith, not guilty pleaded; aod die uM 
now came on* 

' Et per curiam. Haywobdj Justice only in court* InbischaigP 
to the jur)'.— The nature of the evidence la such aa makes \fi 
necessary you should have clear ideas re^pectiQg the requisites 
to conrititute several denominations of bQinic^d^ ; that is tosa\\ 
justifiable homicide^ roansUuffhter and .murder; .for upon this 
evidenceic has iiecn contended fot the state that tbe'offence otf the 
prisoner amounts to murder, by the cpuni^l.for^e prisoner, 
that it is but man&iaugVter at most, if hot justifiable homicide. 
So far as the evidence can relate to these p^enqeis^usijfiable homi- 
cide may be defined thasT where the person killetlj^^ attenipl;^^ 
to kill the slayer, and he kills ki his own defence, it is juatifiaole*^ 
ManslaugLhter is wbCre sottie gi^at provocation is given, that is . 
cakulated to excice the i^eseatmetit of a reasonable man to 
such a degree as to take away the proper exercise' of hia reasoni 
he kills the aij^gressor \ as if the aggressor sjptts iu h» face« puUs ' 
his Bose^ kicks him, or the like^ or wh^reiilows pass ;7n sill these ; 
cases the blood is heated and the passiaiii9 xoosedxn- jexi^ted f and - 
the kittbg ond^r such cif ciiiiristineesv is attf ihuted \o human fraii* ^ 
ty, and not to a wickedne8a<)f h<iiirt.' Murder is iirk(ere.the homi' . 
cide with malice aiforethought, firhich means not what is com-y 
nonfy understood, but a doing the act under such circumstanceir' 
as shews the heart to be exceedingly malignant and cfUel, above , 
what is tnrdinarilv found amongst mankind ; 8c the wickedness of 
heart i^ coHected either from the express words and conduct ^, 
the party, orfrom the manner in which the deed isdone—^lti the * 
firstinstance, by threatening expressions, former grpunds, oi' 
schemes'todo him mischief, as by lyitigin wait for hiih and thi 
like; in die latter instance^ by the excessiveness of punishment 
or dangerous weapon, or means in:tde use (if to punish ; a» if fpr . 
a slight offence which deserved only reodcrate cerrectioii, any 
man shotdd take up his servant and t)eat him so excessively as 
to e^use his deiith; if in^ch'a case for such i^n offetice, h^ 
Fbould best out hi** brains xtith an axe, shoot l)jm with a gun, or • 
kill h«m rrrth a sword ; from all these circumstances, it is allow- .. 
trd iha: thciv:ait is exctcflingly depia/*:*! iind ciuvl,. and that the 
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kiUiQK has A«t proceeded from ibe ffeailcy of liuiwm ntttinf, end 
ti)er^for« the offence is deemed murder. Tbi»is the hw with 
nffpect to a freeman who is killed^ bnt whh respect to a elive it 
is eomewhat different i for >t a free serrant refiuee co'dbeythc^ 
eommaoda of bis. aiaatert ^i^d tbi: master endeavour fo eKacc 
oi>edien!pe by., force, and the aervaal offers to resist bjK ibretf in* 
socb a case, sad the master b'dUi i^t is not nifiFder, nor even 
awffid^ughtert. jbotiustifiAble ; mvch more is it justifiable if the 
sbve actually uses iorce andcomb«its with the master.—-If there* 
fore yott shaU be of opinion upon examinini;; the evidetice, that 
the cleceased actually attempted to kill (he prisoner^ who was a- 
temporary master, having hired him f^r a. year, and that th^ pri- 
soner killed In' his own defence, he is justifiable ; if ypu find 
the deceased actually used force and was resisting by force^whta 
be was killed, th^ prisoner is justifiable ;,or if he offered to re* • 
dist by force when he was killed, the prisoner is jusiifiaUe^ If 
none of these circdmstances^are to be lound in the case, and you 
^re of opinion that the killing with the pistol was wUb malice a* 
forcthoughti as before explained, then the pr'ispncr is guilty of. 
niurder* 

There was verdi^ for the prisoner of not guilty. 

SM< vs. Ltbati Fugh-cnd four others. 

THIS was an indictnent for a rio^ • Two of the defendants - 
were now tried, an4 one of them fowid guiHy, with the. 
others named in the indictment^ e^tcept the other defendant now * 
triedt whom they found not guilty ; One of the remaining three •: 
v^ before the. court, was dead, anotlier in South-Carolina where ' 
hiixoAded^ and one in this state^ but not taken. Tho attomey*" 
general meived for judgment* 

^Baywody Justicp^I ha%e a ^oujbt wbetber judgment can 
BOW pass upon the defen4ant» who is now convict^. — I will 
looi into ttie books: I»et it be again .moved U^morrow.*-^— 
AiceordUsgly the next day the matter being again moved, * ' 
'.£KyiV0M/, Jfustice.r-My doubt yesterday wasy that as two 
of. the defendants not brought into the court were yet alive, 
ai^ as it is iiot impossible but that tbey may still be brought in 
atvdjtried and acquitted, it still remained doubtful whether the 
prisoner now convicted might not be legally innocent ; for the 
acquittd of tfiese two, together with the acquittal of the one 
which has already taken place^ woold leave but two to be guilty-* 
and so not a riot* I have looked into 1 Str. 193, the King vs. 
Keonersley ; an<l tnto 2 Burr. 1264 : In one of which cases the 
objection was stated that arose in my mind, and was there ao« 
awcred by saying that the verdict estopped the party to say he 
vras not guilty i and the court deemed it a suiBcient answer.-^ 
Upon this authority, I shall proceed to judgment against the 
defendant now convicted. 

He was fined and imprisoned for three months. 
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State vs. JP'i^att. 

INDICTMENT for perjuiy in sweaiiog^to Ws ettetjdintff afr 
."avritneMin the counter ceiirtof Marttti, before ajusiier of' 
the poace^ sod diarging for eight daysatteDdaoca, nvhereas be 
had netatlmdetl eig%t days), See. 

Fer curiam^ Haywaod^ Justice, only pretent.— Thr prose* * 
cmor may be a witiiesa, though he be the person' who i« Habhr 
to pay: for the atCfsndanse ; for a verdkc and conviction in t^'i9 
pcosecution cawiot he givtn in evidence to prove it ; the cvi- 
dtfoce ticket being taxed in the execution, is a recovery in thcf * 
iWm prtacnbed bylaw ; but it is aliedged on the part of the de« 
fcodaat,that thie justice was not em powered' by any law to vcit 
probaie at thift evidence ticket ; the indictment fails at' once, ' 
and- is'Uselefts toproceed any further in the triaU This indict* 
xnunt concludes against th« act of AsstrmWIy, and this sdbjccia 
tO'tbe pttaishment of perjury only, where the oath is taken be- 
fore some officer authorised to take it pursuant to the laws of ' 
th« state.. lo order to make it a perjury, the oath mtist ba taken 
in some judicial proceeding, and before sonte person empower* 
cd to adminmeptbat oatb that is uken ; a- toere volunury oatb 
cannot amount to perjury. 

The Attomej'-Getieral endeavoured ter contravert these prac- 
t'lcn^ and offered some authorities to shew the* cottirary;— « ' 
But^ Per curiam^ The doctrine isr incontrovertable.^—I h^ve n<r 
doubt upon the ^ubject«-^Not an instance can be sheimtothe * 
contrary.-— Perhaps the deDendant might be tmVtcted* for a mis- 
demeanor. — I think I bave-knoovnaome proaeci»tton» of thai 
kind supported* 

There was a verdict for the 'defendant; 

Grani vs. rT/nfornff.— Ejectment. 

JDER curiam. Haywood and Stone, Jpaiicesi pfesent— Th»*. 

-*■ premises io question consist of a small parcel of* laf»d co^nw 
prized In a grant to Skippen, dated in 1729, and also in a granl ' 
to the father ef the lessor of the piaintifi; dated in 1761^ ; ^icti ' 
latter grant lopped over upon the former. It is admitted the 
former patentee once had title to it ; but it is contended *that 
there has been such a possossion in the latter patentee and those 
claiming under himt as has destroyed that title, and acquired one 
for the lessor of the plaintiff As to the nature of the posseesioa 
that is calcnlated to have the operation, it rs to be collected 
from a recurrence to the time of passing the act of limitations^ 
and the then circumstances of this country ; the act was passed io 
1715, when this country was ^ut thinly inhabited, and it was the 
policy of the legisUturc to encourage its populatioo* In naaoy' 
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mstaiStoes, the same land was covered by two of more grants ; 
and frequently when a latter patentee or those chiming under 
hhn, had settled upon the land comprized in his granc^ acid bad 
deared and improved it, he was turned oot of possession by the 
exbibHionof aphor grant ;-^this tended to discourage the mak- 
ing of settlements, and of course repressed population :— -The 
legtslature, therefore, provided the act of limitations to obviate 
these mischiefs ; and it was the intent of the act, that where % 
m4n settled upon and improved lands upon supposition that 
they "Were bis own, and continued in the occupation for seven 
years, he should not be subject to be turned out of possession : 
heno^ arises the necessity ^or acolour of tide ; for tfhe has no such 
^our or pretence of title, he cannot suppose the lands are his 
QVB, and he aettlts upon them in his own wrong. The law has 
fixed the term of seven years both for the benefit of the prior pa* 
tttotec as the settltr, that the Utter might not be disturbed aner 
that time i.aod that in that time the prior patentee might obuia 
notice of the adverse claim and assert his own right; hence 
^ses the necessity that the possession should be notorious and 
public, and in order to make it so, that the adverse claimant 
should either possess it in person, or by his slaves, servants or 
tenants; for feeding of cattle or hegs, or building hog-pens, or 
cutting wood from off the land, may be done so secretly as that 
the neighborhood may not take notice of it ; and if they should, 
such feets do not prove ao adverse chim, as all these are but acts 
of trespass: Whereas, when a settlement is made upon the 
la^, houses erected, iaeds cleared and cultivated, and the party 
openly continues in possession, suchjaas admit of no other 
construction than this, that the possessor means*to claim the 
Utid as bis own ; in order to make this notorious in the country, 
he must also continue the possession for seven years-— occasional 
entries upon the land will not serve ; for they may be either not 
o^erved,jor if observed, may not be considered as the operation of 
fights ;'-*and from this view of the subject, arises the following 
definition of possession which is calculated to give a title :-^A. 
possession under colour of title, taken by a man himself, his ser* 
vaotift, slaves or tenants, and by him or them continued without 
interruption for seven years together. 

There was a verdict for the plaintiff. 

— Jhgks vs. Donaldson. 
npROVER for a Negro named Caesar ; not guilty, and upon 
•^ the evidence the case appeared to be thus : That the Negro 
formerly belonged to Murray, who in the county court of £dg» 
coml)e, at November tem\, in the year 1792, confessed judgment 
to Garner for the sum of forty pounds or thereabouts^ upon which 
judgment and execution issued, tested 2rth November, 1792.— •* 
On the first day of December, in the year 1792, another execu^ 
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tioh, biit of what date d5t.l not appcir, upon a judgmrnt fctlbfrfe •• 

iii^tice of Peter, at the ii^Ufice of another pliittiiff, frts m A« 
ands of Jewell, a consuMe, who on that day levied -on MotVaJ^'il 
household furniture ; Murray immediately on the same dsy «p» 
plied to Donalsbn to dischalrge this debt for him, beibg to the ^ 
ovioutit of thirteen pounds five shilUugs; Donafeon-dld di«ch>rg« 
it, and took from Murray a bill of sale, dated on that day, pur* 
pbrting to be an absolute bill of sale, and to be in consrd^ratioii 
of one hundred ahd ftftytwo pounds -i The Negro was seAt hfit 
«hd delivered t6 Donalson, and immediately femraed to Mkl^ 
«y*s service by Dotialsoti'4 dn-ection ; but in a few dtyfc afttr- 
n^i^cb came to Oonalson and worked with hltti ; about S ^tek 
after which he returned again to Murray, 2bnd coA'tinued ttt'hii 
possession till the time of executing a bill of «sl(e to Ingles, 4md 
m that time Murray occasionally hired out the ne^ro a« his 4mt» 
Sonalson on two different occasions admitted the bill of sale of 
-him was intended as a security for tuoney, and he wtoW proved 
thit Murray was indebted to him in the two furiiher eumsof fGi> 
ty pounds and twenty-six pounds. On the Slftt of Januiy, Oet 
i^e yett ir9S, Ingles pilirchaaed the ^ame negro of Murray payw 
ih^ off Garner^ judgment, deducting a debt due to hiia frorii 
MtmriP^ff^f fifty^tour pounds or thertabduts, and assuming ^het 
'debts which Murray owed, and whith he (Ingles) has shice diis« 
«bat^, to the amount^ tn mM, 6[£. 134 13 S. Ingtes i^kttcnr^ 
llrdtg^ ahd it was now ph)Ved that he bad fifrstnotice df thebHI 
of sate to Donalson. — Inglos registered his bill of sate at Febr^ 
aryterm, 179S| Donalson registered hii at May terrfn, 1790» 
^md Gamer's execution was returned jjatisfied to February term^ 
1745. When the bill 6f sale to Donalson was executed, JeweH^ 
the iitttssting withesa heard Donalson say it was to secure fata 
tdokley, and he heard them talk of no«noney sate •nly the 
£. 13 5 O. 

Sdkef^ for Ae defefidant, insisted, that as DonalsoA. did fkot 
iike ahd continue the possession of the negro, but suffered hiih 
t6 (Sohtinue in the velidet> po^^cssion, that it xras an evideilce of 
fraud, and of an intention to delay and hibder the other credit* 
^«ri ^ Mutray of their just debts, artd wa* therefore void. Se- 
condly, that the bill of sale to Donalson Was \h truth but k seen* 
rity ftbf money, and ycft purported on the face of it to be an abso- 
lute one and was not accompanied nor followed by possession ; 
that it was void, and be eited to th« first |{)srt, 3 Uel 80, Tryon*s 
case, and to the«eoond, 2 Term 594, and he urged vehemently 
. tipdnthft latter authority, that Donalson's bill of sale being abso- 
lute and not consistent with the vender's continuing in pos» 
#eMioa was absoitttely void : And thirdly, he insisted that Ingles 
lUving advanced the money to satisfy Garner's execution, which 
kftd it not been satisfied would have caused a sale of the negrt>* 
bgks, though he purehated from Muirray, was to be considered 
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%t^mm9i light M if bp had p^r^ase^ from the sheriff hy ^ 
#alt noder the ez^cimpi» r and be cited Bull N« P. 50. 5. Re- 

iftm^^ « fonira^ ^fffie^ io support of the bill of Bale to Don* 



£tficr Cfsriam — ^H^jrwpod, ^stice in the court.-^Thc firat 
abiog^tp l>e observe^ upon b the (execution upon Garner^ i^^gr 
meni ;. jVIitrray's ^oods and.ci&cts wt:rc all bound by that from 
4he ti.oie of jia.te9ter. and he co.uld not after that teste sell pr dis^i^ 
f!Pf^$b^r%Q£uq ^» to defeat the exccudoo*. Nosale made^ pend- 
ing ihe f:xcciiuion^unsatiafi<:d, will be good to vest the propertjf 
Vlbct vendue uplf 99 «y«n)LttaUy the execution shall become aar 
^«^&«4«by.9amf o4kt means*. A? to what has been said respect* 
fOg^the want of possession, if it bi^ necessary in the present casf 
i^ resQit to^hat circumstance M^he want of possession is >a strong. 
4^»dgf of. fraud s: The property is pUccd(inth.e creditor».thepps* 
pies0uion,cpnt'mues in the debtor, and Uy.t^at qaeans other creditors 
•pencetying'oo.visible dimioujtion of the debtpr^d effects^ rest ssr 
AMcd, and. take np measure to secure their debts until perhaps, 
thp whole eatate of the debtor is exhausted^, whereas should the 
syreditorjmmed^ately take posses8ion,other creditors-would there* 
by have notice thjit xht debtor'^ estate w|is wearing, away and ap» 
p^ for the discharge of their demands in time» it has this fur- 
ther iU efiiict,.that the debtor still continuing In possession, and 
«|>eing.rep\Hed owner, obtains credit upon a belief that he is the 
evimeri, and so by fault of tl^e vendee possesses the means of coiK 
tracting.debts without. the meansof paying thtm* Bot in genera!^ 
this want of possession is only, evidence. oLfraud, which may he 
explained^and. repelled by cootrafy evidence ; it i»4iot absolutes 
If, conclusive, bm is onij a strong sign of fraud, which 1^ circum* 
stances e();ially strong, tending the other way, may beovenomed* 
h the present; case, the bill of. sale to DonaSson, pnrportsru^n 
the face of it to be absolute^, and to vestthe whole property im* 
mediately in the vendee -, whereas in truth it is but a security for 
money :-. This also is a mark, of fraud, for ii is calculated ao mis- 
lead- and deceive creditors, and to niHtLe them believe liuct no. 
part of the ne^ or his value is subject to fhetr demand, . wlum 
m £act it is otherwise : Imteed the case cited ^ the bat" determines 
^at an absolute biti of sak not accompanied with possession is 
traudntent and void ;, though a.,bi)l 6f sale w-ith a condiiion fcr^ 
tnitting the possession to remain with the vender isnot^becimae 
Aete sttch possession is^ consistent wkh the deed whtdft opoa 
the face of it discov^^rs the truth to creditors, and cannotl>eaaid 
to intend a. concealment of circumstances, in order to deceive 
thenk This doctrine is supported by, a 'great number of decist-^ 
..pes, and isbuik upon good reason, where orediioraare concern- 
ed, the transactiona of the debtor in relation to the disposition of: 
his uroperty .should csixihit .their rcatsituation and circiimstancen 
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to the woild that everyone who U ioiercsted ia them mtjrfaii^ 

with cercainty what has been done, and how to act ; if they do not, 
but on the contrary, are so conatructrd as to conceal circuittf 
stances which should be known, and to give a different appear- 
ance and coloring to the business than it really ought to bear, 
the presumption of fraud attaches to them in proportion to si»ch 
concealment. With respect to the purchase made by Ingks from 
Murray, it has been urged, chat is, between Murray and Do* 
oalson, the property passed out of Murray ; though supposing 
the conveyance fraudulent, it did not as to creditors ; and that 
therefore a sale from Murray afterwards to Ingles could carry 
no propert)', however a sale by the sheriff might have dooe tt.-^ 
I was at first very forcibly struck with the remark, but the cases 
cited from Buliers N. P. and from 5. Re. GO, have removed my 
doubts ; these sute that a contract which is fraudulent as to cre^ 
ditors, it is fraudulent also as to purchasers ; and that the purchaset 
has notice without registration, his purchase is good f for if he 
has notice he knows the contract to be a fraudulent one sod void*- 
The jury p(dukl not agree, and a juror was wtthdrawa 

by consent* ' 

Wilmington, May Term, 1798* 

Cutlar vs. Potts. . 

THIS case was again taken up ; and Haywood^ Justice, was o^ 
opinion that equity shotdd relieve in cases where the premi- 
ses are burnt down. without the defauU of the lessee, before the 
rent day or tke expiration of the stipulated time, upon the ground 
that when the consideration fails in whole or in part, the obiiga* 
tion built thereupon ceases in proportion. 

Judge Stone thought it politic that the law should be as stated 
in the law authorities cited on the former argument, otherwise 
a lessee might frequently be tempted to destroy the premises, in 
order to get clear of his bargain ^ the law as laid down in these 
•authorities has the opposite tendency : Lessees have every in- 
ducement to take care of the premises, and none to injure them, 
when they must pay whether the premises ^re bun^t down or 
not ; the value of the rent is a loss that must fall some where, 
upon the lessee if he pays, upon the lessor if he does not ; — and 
why shouid that loss fall uppn the lessor, who is an innocent man, 
any luorc than upon the leasee, who is no better than •ne inno- 
cent man i 

Cutlar vs. ^tince* 

nrHIS case was again trgmed. — Old Quince died; youn|^ 

-^ Quince administered, sold part of the estase, and took the 

bond in question ; he died^ f^nd Miss Quince admioistered as 
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■ admin istr xtr ix dt bonis nons and the question is, is she a creditor 
of the ebiigor and coiuied to administration on his estate, by 
1715, ch. 48, sec» 8, in preference to Cuthr, who is a creditor 
hot for a sm^ler demand* 

Mn HiU cited several cases from Com. Digest, to shew that 
ttie action for monies doe upon the sale ot* a tesitator's tstatc, 
tnust be brought as executor ; and he also cited 1795, ch. 14, sec. 
4, where after directing a sale upon credit and bonds with sure^ 
ties to be ukeo, it proceeds thus : ^* And such, executor, &c« or 
^ administrator, tic. shall after the time of such pa} ment is past, 
^ take atid pursue all lawful ways and means to recover and re* 
'^celve the -money so due as aforesaid, or otherwise shall be 
' ^ chargeable or answerable for the same ; and that such monies 
^ when received, shall be liable to the satisfaction of judgments 
•* previously obtained, and entered up as judgments when asscti 
*^ should come to the hands of the executor or administ'r :" And 
he argued that by this act, most evidently the money due npoia 
such bonds, is considered as belonging to the esute of the test^ 
'\or, and to be assets to charge the executor only when recovered 
and received ; whereas the authorities which say the executor 
-shall sur in his own name, consider the bonds as belonging to 
the executor himself, who is chargeable for the goods bold, whe- 
ther he receives the money due upon the beod or not ; and suppose 
-ing the common law to be as contended for on the other side, it is 
BOW altered as to this point by the act of 1795, as it si^b^titutes th^ 
•monies due upon the bond when recovered in the place of t^e 
goods sold, and makes him not chargeable as formerly for the 
.goods, but for the product of them when received ; and conse- 
quently, these bonds being a part of the deceased's estate, and to 
be sued for in the character of executor or administrator, and 
not injure propria J will upon the death of the executor or adrni- 
ntstntor, go to the administrator de bonis non of the first testa- 
tor or intestate, as a part of his estate, and not to the execytor or 
administrator of the first executor or administrator, who since 
the act .has not any property in them, whatever he may have 
had before. 

And of that opinion were the court* 

Haywood and Stone being present ; and they^gave the ad mini- 
Btration to Miss Quinoe as the greatest creditor of the obligor* 

CtUhr vs. Spillerm , . 

DEFENDANT had given a bill of sale Cdr negroes, without 
, . an attesting witness* 

Baier^ in a very lengthy argument, insisted that the ini tru- 
ment was void for want of attestation. 

Per curktm. — 1792, ch. 6, sec. 3, directs *'that in all trials at 
c^law Inhere a wriaea transfer or conveyance of a slave or 
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^ ftlaM^et, «hdl b$ imrodiiccii lo sopfMrt the title of cMmt fMHf^ 
^ the 4iie aad fiHT execution of «»cb writing shall be fnoeed fajfr 
^^ m -Wfto^aa, .sttbscaribiof and atteetflig the excctttion of ench 
^ writing ; but if eucb witness shall be dead or reescved nut oC 



^tbe stsie, thea the prdMt« si^^egistrstkui of suckemdrng's 



^ mtf he givasR in evidence.^ TMsctayse sctf^MSies^Aiei 
a wriUfca transfer froduccd in the taisi, pttrporttng i»fhe laee- 
of it so have been attested^ and directs it to be ^ved' hf chr 
astestiog^ttaese i^to be hari^ixcaitse dutt ie^die best evidetsce i 
The act did not consempbte the case of aonosstcated irsptCMV 
and of ecHH^so has given no directions relative tO'it ;. even the 
act of 1 7M, ch. 10( eec, 7, lequiricig registratioo of bills of aale^ 
ef slaves, ^et not mean to make fhe transaetion v^oid as bo^ 
twees the vteadorand vendee, for want of rrgintratioo eratte*^ 
tatton, huiofdf so Emt sa regsrds cfcditors or putchasoPir who* 
OEiajr say it is void if all cereenonies required by the act see net 
cowplted with; but as between vendor and vendee, if none of 
^htm be comfdied with^ the sale is good* The ease 4iow before 
us is out of the act of lf9S, and must be decided by fhe rtdea* 
«f evidence at the common iaw^ and by the coornion law a deed^ 
ss'noe ymA for want of attestation, asid may he ptoiMsn bf vil»< 
OKssea whodid notaabscrtl)eit,orby other meansc 

NoTB^'^Thc act of lt9ft makes a UU of siAs nniieeess«ry* 
«rh«rs ehe sale is aecompaoted with delivery ofposaeseiop ;— ^ 
but should a bill of sale be grren, it requires rtgistration ^ it 
wiauM btrabsord diat a sale fay.parol and delivery of poaaession 
ahonM he mtUd ; and ahat one by deed and delivery of poase&si- 
OB ahoold be void, although theine as evixlesce to jtrove the deed,, 
thovgbnotan attesting witness^ Sunely ihene is more ^<Awnjr> 
ty and iiotorie^ fay the deod, than by tkU parol cootiact, espea* 
aUv if ^e deed be registered* Possibly, if deliifeiy of po9se|^ 
tfiondid «ot aeccnapaoy the sale, the case might Ml ^nderlhi 
act-of J784«, and then an attesting witness, a bill of sale,:andTe^ 
f[i«tratton, amight be necessary ; ibr the xequiailos.'C^* \^i^^ ^ 
1784 ar« not dispensed with by the act of lt9^r0Mcie^ ^^^ 
delivery of possession accosapanies the transaction* > i 

A DIES, leaving a widow andchildeen, and hia personal ei^lT 
is divided amongst them ; then one of the children acquirea 
some additional property and dies ; .that pan of bis estate which 
come from the father was divided amongst the mother and chil- 
dren ; but as to the acquired part, the mother claimed the whole, 
asnc^gcof kin — and her counsel insisted diat the act-of 176(), 
th.5, sec. 1, ^** And if after the death of the father, any of Jiis 
*-* children shall die intestate in the 4tfe time ofthe mother, widw 
♦* out wife or children, every brother and «ister, and *bc i^pre- 
^' atntative of them, 4(hali have ^an t^iual share with the mother^ 



^ ^ilic*«§tete of lihe child or chiidrQO n^iyu^ iMeMtu'') did 

ttotiKxiusd to tbisc«»e ;H»bcfere tbceimctiiigof .tlm cl»ii*«» wkm 

WM clearly enutled feo the vholc jus nczi of kip tu her Ghild-*^Bd 

dK ckitaac iuelf wa» made to obviate tbc iiij«fi4ic« of ctnying « 

cbiUV part which be draved fron bit bthcr, out of ihelao^jr 

jind Aroni ihe children of the father, by the intenaMrrtsge of the 

'Widow to a cecond husbaod, and bit cfatldreo or rdbtioos ; and 

tbb bdiog the eMent of the act aa is cvidcot from a caee io At> 

ktoa (which he read) and other booiee that treat of the aubjcc^ 

.die-fifeialioa ef the dause m ^f3mp$ilou ahocdd be confined to 

the etMte which coaie^ from the father: Where the eaute ia 

aKquired bf the< child by hia own induatry, there ia flbt any in* 

Jusuoe in cartying it over to his mother, or to bis half brothera 

and sisters, or to his mother'a relariona, to share equally with 

those on the father^s side, since both are to be supposed equally 

dear to hitn. 

Per curiam^ The clause in question was passed for the rea« 
.^ons given at the bar, and it is general, not distinguishing be- 
.fareen different parts of the child's estate, as it probably would 
ftai^ done had the legislature entertained the design attributed 
4b them. The reason of the clause holds equally strong hi the 
^ase of property acquired by a child, as it does in respect of pro* 
Jberty derived from his father, he could in all probability pre£w 
its own brdthefs and sisters to a father in law and his relatiofta, 
6r tven to the children of his mother by him* 

Let the mother have an equal share Only with each brother 

and sister. 
Anonymous* 

THE aet of limitations had run about eighteen months, then 
the plaintiff sues and bis action is continued io court about 4 
years, and then he is nonsuited, and upwards of 12 months after 
that he renews his action, and the defendant pleads die act of & 
initations* 

Perturiam, Hmfwood and Stw^ Justices,*— If t suit be in* 
etituted befere the three years are expired, and there is a nonv 
eait after the three years, the plaintiff may sue again within l!i 
months, and then only the time elapsed before the first action 
ahall be counted : But then a doubt was conceived, whether, if 
the action be commenced after 12 months from the nonsuit, the 
lime between the commencement of the first action and the nooi» 
auit shall be counted, or only the time before the oMnmencement 
x)f the first tction,'and the time after the nonsuit and before the 
commencemettt of the second action? 

Maywood^ Jastice.'^If after the nonsuit a new action be com^ 
menced in a reasonable time, that time which intervened during 
the pendency of the first action shall not be counted, because the 
second autt being commenced with all proper dili.fence is looked 
lipon IO Ite fwui a eontinuance of the former i but if it be not 
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commeoccid in a-reasoiwUe time, it will not be cfmitdtrsd is t^ 
continuance of the former, and chen the former being an iacffec*-< 
tu'dl one sh^kU not be regarded at all, amd consequently the d«ie 
«(apaed during its pendency shall be counted* The reasonable* 
time I apeak of is ascertained by the equity -of the act itself, sec.^' 
6, to be one year. 

Sione^ Justice.— I am not satisfied, hut that the time ehpsed- 
during the pendency of the former action slioold be rejected and* 
thsM ^e plaintiff is not barred. 

Sic adj0uma$ur — Vide Sir. 907y aTen^664» 

Newbern, September Term, 1798I 

Withrtngton and Ferguson vs. Ann Williams. 
^TPROVER for a negro, and not guilty pleaded; whereupon 
"■• the jury found a special verdict ; the counetl on both sides 
agiiccing thereto, and to be bound by the opinion Judge Hay- , 
wood should deliver thereon, which verdict was to the eflFcct * 
following. That the deietidant had the negro and converted 
him ; that she fermerly was the widpw of one Ferguson, who 
was killed in the battle of the Alamance ; that the Legislature by 
a resolution, ordered one hundred pounds to be deposited in 
the hands of Richard Caswell, therewith to purchase negroes 
for the use of the widow and children — there were two children 
«— -the purchase was made of two negroes, one died, and the 
other being the negro in question, survived. The widow after, 
the purchase, married one Williams, who died ; after which she * 
gave the negro in quesiion to her son, who was the testator of 
the plaintiffs : and the doubt is, whether the plaintiffis harcji 
right to recover and to what amount ; if the testator was enti- 
tled to the whole negro, they then assess damages to onchun* 
dred and fifty pounds ; it to two-thirds, to one hundred pounds i 
^nd if to one-third only, then to fifty 'pounds. 

The court took some time to ferm an opinion, and then de- 
livered it. '^ 

Mr. Caswell received the money in ttust to purchase negroes 
therewith for the benefit of the widow and children ; and this 
trust was executed, and he no longer a trustee when the pur- 
chase was made ; he was not a trustee of the negroes purchased 
with the nioney. The reason why he was made a trustee, pro- 
bably was, lest the widow should misapply and wa^^tc the money 
were it giv^into her care ;— it is needless, therefore, to consi- 
der what the consequences would be had he been a trustee ofth© 
nejrrots. The property in the nej^roes was vested in the wr- 
d'uv and thildrcn joinllj', and the joint money wa* severed a* 
to licr by her intermarriage with Williams ; as to the children, 
it was severed by the act of 1784, and c;ich child became cut*: 
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ffod tboii&*tiufdiQ sevcratjty: Nuthtng pasted by the gift of 
tbe dcieodam, tor hcrr third vested^by the miurriage in Williams 
aod bttiotiged Hk his r«:prcsc»tativcsft at the time of ihe grft ; the 
H^iiuicor then having been eatitled to ooe«third only, the judg* 
Sae&t fflustbe tur the fifty pounds* 

Judgment accordingly. 

Blnmt vs* Mitchell and others. * 

'T'RESPASS for entering ujpon his cloae and taking and carrr- 
•*' ing #way a negro named Robin » ihe property of the plaintiff. 
The facts were, that Stanley obtained judgment against Blount 
for £• 444 ; a^, fa, issued thereupon, and thte sheriff returned, 
levied upon negroes^ naming them, one of whom Was the ne« 
^ro in question : Blount then obtained, an rnjunction upon the 
terms of paying j^. i296 into the office of the clerk and master ; 
then the injunction was dissolved, and a Aulttmii e:cpcnas issu- 
ed for the balance : The sheriff without nSaKing any new seizure, 
and without actualiy taking into his possession the mrgroes nam- 
ed in the return upon rheJff.yZr. advertised them for sale, and on 
theday of sale^^Blounc tendered all the money mentioned in the 
^enditioni^ which the sheriff would not receive, claiming com- 
niBsions on the £. 296 paid into the ofiice, on the ground that 
he had been at the trouble of levying upon the n<groes for that 
sum also. The sheriff sold the negroes on the day prefixed by 
the advertisement, but they were not then present, nor in his'ac- 
tti^l possession at the time, but in the possession of Blount, and 
J^itcheil purchased the negro named in the declaration ; and 
afterwards in company with the three other defendants, went 
armed in the night time to Blount's plantation, and took and 
carried away that negro, and Blount has never regained posses- 
situiof kim since. Going upon the. plantation of the plaioiiff 
with force and. taking away the negro by violence, is a trespass, 
and will subject the defendant to such damages as a jury may 
think proper to assess, even if the property vested in Mitchell by 
the sale ; no man can be allowed to assert his right by violence. 
If the property did not vcbc in Mitchell by the sale, the jury should 
also assess damages to the value of the slave. It is immateriaL 
wKal passed between the sheriff and Blount ; for if the sheriff 
refused the money when he ought to have received it, and sold, 
notwithstanding the vendee's tide may be good, he i% to look 
no farther than to see that he is an officer who sells, and that he 
18 empowered to do so by an execution ; but then the sheriff' 
vfaouid have taken the property into his actual possession, and 
had it present at the tim^ of the sale— -first, because personal 
property passes by delivery — secondly, because he cannot sell 
a chose in action — thirdly, for the benefit of the defendant, and 
to prevent fraud, lest by keeping the property out of view, he 
jsjghc cause it to sell for less than the value, as a purchaser 

K 
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would not be likely Ip give the fall vafaie for an ahMe ke k«4 
HOC the opportnoi^ of eecing ; but as upoa this poiol^ the de* 
ien<i4ni^ conmel says he i» uoprep ared, haviog not expected tho 
oiijetttoD, I ffould reeommend a verdict asBeMiog daiMgeef 
upon the sttppoeitioo Aat the property did not pita m the vcm 
^ee, and alio «poii the supposition that it did pass, leaTiiigto 
the court to decide npoo which assessment the judment shall 
be entered. The oouosel on both sides agreed to this, and to be 
botttKl by the opinion Judge Haywood should give* % 

The jury found a verdict, assessing damages to one huodred 
and twenty pounds^ in case the property did not pass to the ven- 
dee ; and to j^. M in case it did. 

And next day the court ordered judgment to be entered for 
£. 120, saying the things sold ought to be actually seised and 
shewn to the bidders at the time of sale, and be delivered to the 
purchaser ; and that the same point had been decided at Wili 
mington at the,Ustterm> in a cause between Bunting and Smiths 
that case having been similar to this in all parts, with this addi- 
tional circumstance, that a third person who claimed the negrOf 
bad obtained the possession, and h^ it at the time of the sats 
by the sheriff. 

Judgment for £. ItO. 



I 



Anonymous, 
F the executors of the plaintiff (dying during the pendency «f 
his suit) will not apply within two terms after his death, com* 
ptidng from the day of his death, and not from a suggestion 
entered by the defendant, the cause will abate, and the defend* 
ants be discharged ^^^^ further attendance ; but if after this 
the exeeutors apply to be made parties by a xL/cn or notice 
served on the defendants, and they do not oppose it, and the 
plaintiffs be made parties by order of the eourt, it will be toe 
Ute a^erwards to move for an abatement, but the cause shall be 
iried. 

Lotham vs. Outen. 

«T* ROVER for a negro. Dawson was the owner; he^ gave 
^ and ddivercd the negro to his daughter now married to 
Outen, ill 1791, and afterwards swapped him to Lotham foranr 
Other, and delivered him to Lothm also ; then Outen got the 
l^ossession^andon demand refused jto deliver to Lotham. 

Per curiam* Haywood only in court.-— The act of 17S4^ 
i:h.lO, sec. 7, requires saks of slaves to be in writing, and to 
hfi proved suid registered within a definite time, or otherwise to 
\^ void ; it also directs deeds of gift to be in like manner prov- 
j(d and registered, «r otherwise to be void: The act of 17W 
disfpM^cs widi th^ etoessity Sqit a bill of sale, where, upon th<P 
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Me, pos^rtdon k ddiTered to the Tender ; but it ktves deed» 
«( gift under the fegoUttoDs of the former act ; tnd the mew- 
mg of tfatt act M^ that va^on a gift made by a parent to a child^ 
ji discd of gift ahatt be execiKed and proved and registered f the 
Beason far publicitj whkKtodticedthe legislature to pata the act^ 
being as they considered^ stronger in thia latter case than in the 
iM-mer, Should we determine hy the letter of the act that the 
^parties are not bound to make a deed of gift, but only to regi». 
aer it when made, the consequence will be that thia act will «ik 
ce«nrag|B the not making deeda of gift, and many cases will be 
concealed in private parol transactions^ which before the act and 
kad it not been passed would have had i|ie solemnity and 
^bljcity of 'a deed ;. and the act will be made to have an op^ 
VitUon. directly the reverse of what it was intended to have. 

There was a verdict and judgment for the plaintiflL 

£denton» October Term, ijgSi. 

Harromond vs* M^Gktughon* 
Xj^JECTMENT. The plaintiflF claimed under a state grant 
^^ issued in the year 1787, for the land in question ; being a. 
tract bounded.by the river Cashoke, on one side, and then from, 
the river so as- to inclpde a tract supposedto have been left out 
lt>f the patent hereafter mentioned*. 

The defendant claimed under an old patent issned kbout fiftjr. 
vears a^,.beginning at a hickory standing not far from thertver,. 
thence dpwsi the river a. certain course and distance, which 
bourse i;8n obliquely from'the rirer, and teft between it ancl the 
river the triangular giecei of. land,^ for which this action ia 
brought* 

Per curJam. Haywoodi JUdge only ih court. — When a deed,, 
patent or grant, describes, a boundary from a certain point down 
a. river, creek, or the like,, mentioning als^) course and distance,, 
should the latter be fuund not to agree with the course of the 
river, creek, &c. it should-not be regarded, but the river shall be 
taken to be' the true boundary*. 

: Verdict and jjidgmentaccordiogly for the defendant.. 

Sawtfen vs* Sesiicn^s adfninUtrctors; 

^T^HE'diefendant had pleaded several terms ago the general is«w 

^ sue, covenants perfofyned Sec. relate & satisfaction, and new 

Siade moved tor leave to. enter the plea"o£//^tf adminUtrmtj 

«Bd after much argument at dte har-«« .'"- ^ . 

Per atrianu Kftywood, Justice, only present—- llieHEng^iih.. 
reporters prove this motion to be allowable and our couns have 
Mopted the same practice ; the ground they go on is, that an 
iMlministrator ahafl not be charged de bonis prcprHs^ if at an;; 
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time l^efcre he is fixtrd with a judgment he oifers to plead a A»l 
-adminiitraiion and will prove it ; the court however will not gufc 
fer him to qain any improper advanuge by the motion, nor pUC 
the oiher party under any disadvanuge by his pleading ao Ute]; 
he muse plead that he had no asseu at the time of the suit com- 
menced, nor at any time since wherewith he cf^uld saiiafy the 
plaintiflPs demand, or he must shew specialiy what asseu he had 
at or ain<;e the commencement oi the action. Strange^ 107i^ 
•hews this to have been the practice in the £ngliah courts* > 

The court gave time to file the plea as moved for. 

* Cnce ^ Co. vt. Comb^' administrators and Pons* executors. 

TJAMILTON, for Combs* administrators, moved for leave 
-■^ to plead certain judgments obtained against the administra- 
tors aince the pleadings in this action, which were no payment^ 
flcne adminisiravitj no assets, no assets vltra and judgments. 

Per curiam, after very lengthy arguments on three several 
da}s by Mr. Hamilton^ Hayxvood^ Justice only in court.— When 
on exctcutor has pleaded in chief to an action, and has assets, 
hoth when the action is commenced and the plea pleaded, he can* 
not afterwards either volumarily pay them away to other credilc 
ors or suffwr other creditors to obtain judgments that will take 
them away ^ he is only permitted to give a preference to one cje* 
ditor over another where no action ia commenced by ei» 
tiler, or where an action is commenced by giving judgment 
to one before he pleads to the other ; after that period \s past be 
"has no discretion ; - the law therefore favoring the creditor who 
Arst obtains a pica, provided he afterwards obtains judgment.*^ 
Were this motion allowed, it would establish a contrani'. doc* 
trine J namely, that thoHgh an executor had assets at the commence* 
ment of the action, and also when he pleaded, yet at any dis- 
tance of time afterwards he might prefer other creditors whose 
debts were not even due ^t the time of the plea, by giving them 
judgment, and saying to the prior creditor, I have preferred o» 
ther creditors to you by giving them judgments and applying the 
assets I had when you sued me to the satisfaction of their dcr 
mands, . The motion denied. 

Harrell vs* EllloU 

THE premises in question were devised to the plaintiff by 
her father and grand-father ; she matried, and with 
her hiishand was possessed about 24 years ; then the husband 
and wife by deed sold to one, under whom the defendant claimai 
and than the husband died ; There was no endorsement on the 
deed purporting that the wife had been privately examined with 
respect to her free consent, nor was any record to that tffcct to 
be fuuQ^ on the county court records ; And oow^th^ U(fcQcl40t'? 
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counsel ^offered to produce one of tb^ Juj^ices of the county to 
ptovc tfa^t be had privately examined her and that she a<:kDuv.> 
Mdged a free (;xecution of the deed without .coa\p\|l&ioa pf the 
iiusi)and. ^ ^ ; 

/Vr curiam. The act docs not expressly require the acknow. 
ledgmcm of th^femc to be put into writings nor to be recorded, 
but k requires ii«:r acknowledgment to be in court^ and to be ta- 
ken by a n>eniber of the court, appointed to examine ; and what 
is dune in court cannot be rttherwise proven than by the records 
et the court, and therefore the evidence offered cannot be ad- 
mitted. 

Verdict for the plaintiff. 

TVthn^s executors v%. Briciefi. \ 

.T\£BT upon a bond given pursuant to the act of 1759^ cb. 14^ 
A^ tor keeping the prison bounds. 

Per curiam* Haywood only present.— The act ordains that 
such bond shall have the force of a judgment, the meaning. of 
which must be, that it shall be considered aa a record so .far as 
concerns the evidence requisite to prove it : It cannot mean that 
6uch bond shaJl have the ^rce of a judgment in other resp^cta, 
ibr an execution cannot issue upon it without notice, and aficf 
notice it cannot issue unless the fact of his having broken the 
bounds be made out in evidence ; it is returned by ^ sworn of^ 
ficer, and is to partake of the nature of a record for the purpose 
•of shunning tiie difficulty that would arise from requiring proof 
of its execution ; it may be taken at a great distance from th^ 
place ioto which it is returnable, and Ae attendance of witnesses 
Aut easily to be procured. It is like a recognizance taken and 
returned to court by a Justice of Peace where there is no need 
to prove the party's acknowledgment* 

Proof by the subscribing witness was dispensed with« 

Armour vs. White. 
TpJECTMENT. Per cttrwrm--— Haywood, Justice, only in 
r*^ court. — Part of the land in dispute, has been in theposs^s^ 
eion of the defendant for forty years and more, but there is no 
deed i'rom the ancestors of Armour, which includes it, nor is 
there a deed from any other person that does* The act of limi- 
tations can never ripen such a possession into title ; the act gives 
that effect to possessions which are taken and kept with a rea* 
Booable ground of belief that the lands so possessed do belong 
to the posst^ssor, as by some deed or the like, from some person 
having a pretended title. If be has a deed covering other lands, 
snd settles upon the land in dispute, he is a trespasser, and that 
known tn bim'^el'*. . The second clause of the act of limitations 
folates only to cases of irregular conveyances made before the 
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•ct passed, and eonfirma them when accompanied with sk m veil 
years possession before the act, or where tha possession was th«ai 
continuing and shoukl complete seven years after Uie act; bui it 
extends tv ne case arising since the act. 

Halifax, October Tcrno, 1798- 

Bro£e vs» Seagroves* 

.T2R0DIE bad obtained a jadgmt:nt against Finch, had take«r 
^^ out execution and caused it to be levitd on his effects :. 0«k 
the day appointed for the sale, they conversed privately toge*^ 
ther ; and the goods seized were sold by the c«9nstable alto-^ 
gether at one bid ; namely^ the standing com, hcusebokl. fumi-^ 
ture and the tobacco, and JSrodie became the purchaser^ It wask 
ondcrs&ood at the time by those present, that Krodie infevdedt 
to get satisfaction out of part of the goods and to return the re^ 
«idue ; and in consequence of this understanding, one o£ tli'e 
witnesses forbore to bid. All the goods purchased^ were,, aftet, 
the sale, tcft by Brodie in Finches possession, who prepared the- 
tobacco for market, and was carrying it to Virginia, whenaoo*^. 
ther ertdltnr, one Lees, obtained judgment against him and> 
execmron j and by the defendant, Seagroves, a cons-taHe, seisei^ 
the tobacco and sold it, having first offered Brodie to pay the 
amotint of his judgment and costs, and take the tobacco^ whicb^ 
Broidfe refused. 

Ar curiam, Haywood, Justice.— Supposing the consuble^ 
t& htvt sold in the nianner here stated, of hts own accord ;. tho^ 
the sale was irregular, still the property vested in the vendee ^ 
but if st»)d pursuant to an agreement between Brodie and Finch^. 
then the onusud manner of the sale, (that is to say^ the setting 
up of all the goods at one bid, especially when that tends as in 
the present case, to malre the goods sell at a great undervalue^ 
and consequently U> disappoint some creditor, who otherwise, 
might have obtained satisfaction of his debt also) is ap evidence- 
of iraud which is to be collected from circumstances, and WlA 
vkiate the sale in totcu 

VerdiGt and judgment for the delendaoU 

T}ES curiam. MTay and Haywood, Justices.-^In this ca8# 
'^ tricre are several defendants, some of whom have been ta* 
ken and others not ; but the process has been carried on against 
them to thr pluries^ which has been returned non <9iinotntWf 
The plaimiff may now dcdart against those who are talren, say* 
Sng, (hat they with those who are not, &c. and there need 
not be any specfal entrj'' on the record, to shew that those not 
talren, havr been pttTsued to titc fluries^ for Uiat already appears 
by the record. 
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PER curiam. M'Cay «od Hay wood, Judges.-wThU actton 
was commenced in the county court of Northampton, aod 
the defendaat pleaded in chief, and a trial was had there, and a 
Irssattsnthan twenty peunda found for the plaiatUF; whereupoigi 
the court uonau'tted hino* We cannot direct the jury now to find 
what was the value of the demand at the time the action com mcnoed 
in the county court, for we cannot see upon this record thatihe 
junsdietian is qoeationtd, and of courae the cauae nust be tried 
as other causes are, and the jury must find the value of the de^ 
mand at this time ; should their verdi4:t be for a lea» ftum than 
twenty pounds, possibly the court may then see that tlw court 
below, had no jurisdiction, Salk. 202 ; the words of 173$^ ch. 14, 
•ec. IT, are, ^ provided that qo suit shall be commenced in the 
^ first tnsuoce, returnable to any court for any aum under twen« 
^ ty pounds.** The court has no jurisdiction, if at the time of 
fbe action qomraencedt it is apparent thu tha demand iodt>pen* 
dent pf set offs is of a leaa value.^^H«;re the demand by the ac* 
cruiiig of interest, between the time of comm«ocing the actioa 
And the present time, has become of more value,, though under 
^ value of twenty poinds whan jtbe actjioo was commencttd^ 
The defendant should have pleaded that the sum really doe to 
theplaimifF, was under twenty pounds at the time of the action > 
commenced, and then the jury would have been bsiund to find 
the value at the commencement of the action, aa Wett^a the vjh 
Sue at thia day, and t^ie judgment of the court would be against 
or in f^or of the plea ; according with the vvrdict» such ple^ 
would have admitted the execution of the instrum^t, and ques* 
tioned only the quantum; but then the defendant could ant haiw 
vude aet offik 1 Wils. 19, 20* The plaintiff could not know 
beCbre^hand, whether he would set off or use a croas «ctioa ; and 
it shall not be at the option of the defendant by using or not 
using the set off to give jurisdiction or not to the court, for at 
that rate the plaintiff could never regovcr ; when before 
a court the defendant would reduce the demand by a set off un- 
der twenty pounds ; when before a justice of peace the set off 
would sot be used, and the demand would be too large^ and so 
no recovery at all to be had before either jurisdiction ; had the 
plaintiff uken a writ of error upon the judgment of non-suit in 
the county court, the court now could examine the record to 
^ee whther they had given a proper judgment, and would con* 
firm it as this case is circumstanced ; but having appealed, it is 
to be taken that the complaint against the decision below, re* 
cards tome mistake of the jury, and then there can only be a 
pew trial hy a jury here. The safest way therefore, must be to 
plead to the jurisdiction, and tie up the enquiry to the value of 
the demand at the time when the attion is commenced ; for il 
that isiaet done, and by the accruing of interest, the sum rises 
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ta above twenty pounds bef6re ttie cause is :rkd^ here the cojut 
16 toyiod to give judgment accordifogly. 

State v». Duncan Dew. » 

HE wa9indtcted at the last term for murder, and he now»p» 
peared at the bar ; and the aaomcy-gcncral moved th«ii the 
aberiff might be directed to^ tukc hrm into custody^ which ihe 
court directed, 

• Davit moved that he, might be admitted to bad ; and urged 
as a circumstiicrce in his favour, that he hdd voluntarily appeared 
a^d offered a number of affidavits uken before jubt ices of peicc 
so shew that h&was not guilty of the charge ; a&d the court rtxd 
these afidaviCB. 

• ./Vr curiam* M^Cay and Haywood. — A man Indicted for 
mufder, cannot be bailed upon affidavits Vd)Lx:ti ex parte hy ptr- 
W>';.8 not authorised to take them ; when a corontr^s inqutst 
finds a man guilty of murder^ the court can look rnto the drpositt^ 
ens taken beibrc him, and if they shew that ikc jury have drawn 
wrong mierences, the court may bail the person indicted ; but 
the evidv:DCe belore a grand jiHy is secret, and the court cannot ' 
know what^tbe witness swore ;-~so we caaaoc allow bail in the 
present case. 

KilJingsworth vs. Zollicefer* 

-TAETINUE for Negroes. Killingsworih married the daugh- 
^^ ter of the defendant, and in about ten days afterwards the 
negroes in question, which before the marriage were ZoUicof- 
fer's, were in the possession of the plaintiff, and so continued 
till after the wife's death, which took place about a year after the 
marriage, and afterwards the ntgroes continued in his pOirseflst*^ 
on a year or two, when they were again in the possession of Zol* 
licoSer, who detains them; but whilst in the possession of the 
plaintiff, he the plaintiff, expressed duul^ts about his tititr, sayio^ 
he did not knt^w whether or not he coiiid lawiuliy sell them. 

Davicy for the plaintiff, cited and relied apon the case of Gar- 
tern' executors vs. Rutland. 

Baker argued that the case of Carter and Rutland went npoii 
a pY*esumption that the negroes were intended as a gift by the fa* 
ther, which prebumption can only stand till the contrary appears^ 
and in this case there are circumstances strong enough to over* 
turn the presumption. The doubts expressed on two several 
occasions ky the plaintiff with respect to the vaHdity oi his tklc^ 
and another circumstance, that one of the negroes in question'^ 
was at the time of this pretended gift, in controversy i)t:tweeiv 
a third person and the now defendant, which proves be could not 
have intended a gift. 

Percurianu M^Cayand Ha^nvoocl Judges.-— The case cited 
for the uUiniiffis now the estabhsheO law and it governs the 
present. Verdict and judgment lor the plaintiff. 
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Anonymous. 
•T^HE plaintiff had taken a capias which was return<?d non est 
■*■ inventus^ ihen an attachment upon which the sheriiFreturn^ 
td levied 00 two negroes but not taken into custodj% bf cause 
there was no <^a(il of the county to ke«p them in. Upon this re- 
turn the plalfitiff took a judgment by default and afterwards ex- 
ecuted a writ oK inquiry, and had judgment final ; aod now HiU^ 
f:)r the defendant, njoved to set it aside lor irregularity, and he 
cited iilack«\onc\ Commentaries ; and he produced an affijsivit 
bi' the defendant staling that he had not any notice of ihcse p&o-* 
ce^dings, 

•- - jocrit/H^ If contra — The judgment was obtained a term or two 
«go, and cannot now be set aside unless by yn'itiA error. 

lieofwoody Justice. — When this court passes a judgment and 
the term expires, it cannot in general be set aside but by writ of 
error, and then only in a case where the error is in a matter of 
fact, to be tried, by a j«ry i if the error be in matter of law, this 
court cannot reverse its own judgment for any such error, for 
'then proseedifigs would be endless; but if the judgment be ab- 
solutely yoid, andnot voidable only as if given agdinst a person 
who was not served with process ; or if it be taken irregularly a- 
gainst the known rules of the court, it may be set aside at any time 
on motion : here the property was not taken into the actual cus- 
. tody of tfee oftcer ; had it been so, the law supposes notice would 
have come to the defendant ; and without such an actual taking 
of the property levied on, into the officers custody, the attach- 
ment is not well executed, and does not bring thtr defendant into 
■tourt, consequently this judgment was irregular, as having hccQ 
taken against one not in court and must be set aside. 

Judgment set aside. 

State vs. Parish. 

TTE was indicted for murder and found guilty of manslaughter ; 
■"- and when he was brought into court to be burnt in the hand, 
J^^'ge Hayxvood cnquirtd of the bar, if they knew of any instan- 
ces where a man had been indicted of murder aod found guilt}* 
of manslaughter, when the circumstances were such as in the 
npinion of the court amounted to murder, where the court had 
required surety of the prisoner (or his good behaviour, and whe- 
ther the security had ever been required for a longer time ihart 
one year, saying upon the latter point, he thought there was a 
case reported in Barrow which decides it in the affirmative ; but 
he had not known any instance of it in this country. Mr. Moore 
said, he recollected several instances, but not the names of the 
cases where it had been done, but that when he first ht:ard it he 
thought it a strati ge doctrine. 
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Per curiam* This man'a conduct has shewn him to b« very 
dangerous to society, and as there have beep precedents in this 
country I shall direct him to give security for his good behavior 
Tor five years, himself in j^. 1000, with two sureties, each in the 
sum of ^\ 500, and that he remain in prison till this security be 
given. 

It was ordered accordiBgly. 

Ne wfeern,^ March Term, ^799, 

Bryant v«. Allen nhd others^ 
li/TOORE^ Judge, when a tract of land is as to part, includ^^d* 
^^-^ in A's deed or patent, and the same part is also includefl 
in B'6 deed or patent, and each grantee is Settled upon that pare 
of the tract, comprised in his deed which is not included ia both 
deeds, the possession of the part included in (x>th deeds, is i^ 
him whose deed or patent is the oldest ; but if one of them is 
. actually settled upon^uch part included within both deeds, fqr 
seven years together, the possession is his, and the otixti wUl be 
■barred thereby, 
^Haywood^ Judge, assented* 

Anonymous* 

i^CIRE facias against an infant, who had no guardian, and it 
*^ was taken out to subject his land to a debt ©f the ancestor* 

Moore^ Justice. — The practice hath been, as I understand, to 
serve the scire facias upon the guardian, when there is one, and 
xipon the infant where there is ho guardian, and for the court up- 
on the return of the sci.fa, to appoint a guardian : This practice 
is liable to objection ; the guardian thus appointed gives no se- 
curity, and if he conducts himself improperly in the manage- 
ment of the defence, the infant iii many instances may lose a re- 
medy against him, for want of such security^ However, as the 
^practice has been so settled, we will appoint a guardian for this dc- 
•fence ; but let the bar take notice hereafter, to have guardians 
appointed by the proper courts before the scire facias issues. 

Anonymous 

'T^HE counsel stated to the court, that he wished to re^d a 

■*• deposition which had been taken for his client, upon the 

jg^rpuhd that tb« witness was unable to attend court, and offered to 

"proye that fact by his client. 

Moore y Justice.— If that has been the practice it is improper ; 
ihat fact Should be proven by some disinterested person. 
' Hayxvood^ Justice. — The practice has been heretofore settled 
in this court, that such fact should be proven by indifferent tcs- 
timonyi and uot by the party offering to read the deposition. 

The clients oath refused. 
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Bbuni^ Executor 9/ Ogderij vs. SUtriiey^s administrators. 
IpER curiam. — An order for money sent to the plaintiff and 
-* retained by hitn,. is evidence tliat the money was advanced 
as the order directs ; but an order for delivery of goods retained, 
is' not of itself sufficient evidence of the deliverj'-^there should 
be some additional evidence to prove that fact* 

Shife vsii Greem 

"fpjECTMENT* The devisor gave three lots to his wife an* 
-*-* two children ;. equally te be divided : One of the children 
died after the death of the devisor, whereby his third descended 
to the surviving child, who sold t\TO of the lots ; the third was 
left unsold for a great length of time. 

Per curiam. This is evidence of a partition, and that this 
^rdlot was assigned to the widow. 

Verdict and judgment^accordlngly, . 

Witherspoon- and wife vs. Blanis, 
TyER curiam. The line in controversy when run to the end: 
-^ of the distance called for, will not reach Cypress creek, where 
by the patent it is said to terminate ; but to reach that must run 
three times the distance called for. The invariable rule in such 
cases is, to disregard the distance and proceed with the line, in 
the direction called for, till it. shall intersect the creek or other 
B&tural boundary* 

Verdict and judgment accordingly* 
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^JECTMENT. airs. Stanley was the heiress of the devisor, 
-" and entitled to the lands in question, provided the will were 
not legally executed. It had been proven in the county courts 
and admitted. to registration, upon the oaths of two subscribing 
witnesses ; one of w hom was a legatee. The defendant r.ow oU 
fered a copy in e\ydci;cc, and it was ohjecied that a co^^y ought 
not to be received , for the act of 1784, ch. 10, sec. 6, only al- 
lows a copy to be given in evidence, where the will has been 
regularly proved, which in the present case it has . not, for 
it appears upon the face of the will that one of the legatees was 
the person who assisted to pn)vc it.. 

Peralriam^ The copy ia to be admitted, unless there be a 
suggestion of fraud, or irregularit)', in the attestation or execu- 
tion. It is true (as you say it has been decided in this court) 
that one not a party to the probate, is not absolutely bound there- 
by, but may cause the will to be proven again ; not, however in 
the way now attempted, but by moving the court that took the 
probate, to have the parties conctrrned in interest cited, and to 
examine the evidence iiiiLv: i U:vu liH parties know the pciat la- 
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tendefl to be litigated, and are not liable to be surprised, as tbejr 
vnAy be upon a trial in ejt:ctmeat, where the defeDdaais. may not 
Ih: apprbcd of the objection U) be made i 1 bey may cot kuo^w. 
that the will iiaeU is to be attacked^ till the trial comes op, and. 
tbeii it would be too late to prepare tor rtsistaoce**— therefore 
it seems unsafe, to suffer the objection now made, to prevaiL*— 
Were yoa by proof, to lay a foundation for presuming that there 
was such a fraud, us invalidates the will, it would be iucumb«nt 
on the defendants to produce the original; but otherwise, th«i: 
presumption is, as the will was admitted to probate and rrgistra-^ 
tion by a compttent tribunal, that all circumstances neces&ary 
to its validity were duly estabUshed before them. 

PER Moore, Judge. Getting wood upon land to make tar^ 
is a po: session ;. and the. plaintiff must enter within sevca 
years, or he will be barred. 

Haywood, Judge, thought Lt not a possession within the 
iiQcaniug oi the act of limitations.. 



M' 



Hdrprett and wife vs. 



tOORE^ Judge. — The contents of a record lost or d^cstroy* 
^ ed, cannot be proven otherwise than by a copy : It is bet-» 
t«r to suffer a private mischief than a public inconvenience, espe- 
cially one of such magnitude as the introducing of parol tcsii-* 
mony to supply a record. 

^tere dt hoc. For before the inventions of learned men and 
prior to all artificial rules,, parol evidence was the only standard 
to be resorted to for the ascertainment of a disputed fact, and. 
would be naturally receivable in all cases, as well ta prove faqtSt 
now proven by records or deed?, as any others, were it not for 
those artificial rules that exclude it, wliich doubtless are wise 
snd suluary, but extend no further than the reason of their estab- 
lishment goes. Cessante rathncy ccssat effxitus^ the exclusion 
Ceases, when the reason of it fails : The exclusion is grounded 
upon this, that a record or deed reniaining unaltered, is less liablt; 
to misrepresent facts than parol testimony, »nd therefore a pre- 
ference is given to the instrument, so long as it is in being ; but 
as neither the foresight of man can avoid, nor his powers resist,, 
all the accidents to which such writings are exposed ; time, fire, 
enemies, storms, thefts, and a thousand other accidents which 
may destroy them so completely, that not a vestige shall reniain,^ 
nor any other than parol evidence to prove the transaction ; and 
as in such cases, the better evidence which was required while it 
existed, was the cause of rejecting the inferior j that rejection 
expires with the annihilation of thjt v/h:ch cauatrd it; qtiaudct 
suM/lUur ccfusa iitbaollilur e^tctua* 
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pATol testimony may misrepresent facts ; and so may decda 
ain<l records ; but aa because id the latter^ there is a greater pro* 
babillcy of truth than in parol testitnoay, and for that reason the 
law require!! them ; — so because when there is no record or 
deed noranyxopy, parol evidence will in general relate the fact 
truly,; and ia as much better than no evidence at all, as records 
and deeds are superior to itself i it ought to be received upoa 
the same principle as they are, not because there is absolute 
certainty either in the one or the other; fur a record or deed. 
may be altered, corrupted, sui>stituted» or the like : but because 
in choosing probabilities, it is wise lo take the best that offers. 
Xo require the production of a record or deed, when there is 
undoubted prooFof its destruction, is to require an impossibi* 
lily ; and lex neminem cogit ad imposnibilia^ to say his right shall 
be lua:, with the record or deed that proves it ; though destroyed 
by invincible calamity, is to inflict punishment for the acts of 
heaven ; and actus dti nemini facit injur iuniy it weie far better 
to abolish the i;istitution of deeds and records altogiher, than 
to admit the position under consideration, as a consequence of 
them ; for all other rights, not required to be evidenced by re* 
^ords or deeds, are at all times capable of proof by some cir- 
cuu)stance or other, sufficient to evince their existence ; whea 
rights required to be thus evidenced, because of their superior 
Value and importance, are every moment exposed to irritricv* 
able destruction, by the loss or destruction ol those evidences $ 
all former decisions are at variance with this decision. In the 
time of Lord Cooke, 12 Report 5, length of possession, proved 
by parol testimony, was received as good evidence, of the con- 
tf ni*; of a lost record ; and there it is said, tempus est edax rtruniy 
anU re Lords and letters patent, and other writings, either con- 
sumed or are lost : and God forbid that ancient grants cr acts 
abould be drawn in question, although they cannot be shewn. 
2 Vezey $89, Lord Hardwick says the rule is, that the bestevi* 
dence must be used that can be had ; first the original;- if that 
cannot be had, you may be let in to prove it in any way, and by 
any circumstances the nature of the case will admit; this says 
be, extends not only to deeds but to records. In Cowper 109, 
Lord Mansfield, speaking of a lost record, says, if a foundation 
can be laid, that a record or deed existed, and was afterwards 
lost, it mav be supplied by the next best evidence to be had.— 
lIarJress/323,324, All. 1 8, 2 Nels- Ab. 759, Plow. Com. 411, 
S Term 41, Trials per pais y 174, 156, are to the same effect ; 
but I choosr to rely upon the three first cited authorities, be- 
cause of the credit they derive from the great characters and 
abilities of those who made the decisions. Records and deeds 
were ordained for the same purpose : that of exhibiting with 
certainty to future times, a true state of facts, and being equally 
ViiiLlc tJi loss and destruction, it seems to be a just conclusion^ 
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that whit i^ evidence in th^ absence of a lost deed, is also erT^ 
deoce in the absence oTa lost recorrU There is no quality p€«^ 
cUtiar to a deed to impress its contents upon the mind of li vit- 
if^ss, mdre distinctly ot* indelibly than there is tu a record i^-«n • 
tfiKh, a deed is less calculated for such a purpose than a rcr^jord ^ 
the latter h Hsualiy made up in the presence of by^8iander«, at* 
ttntive to what passes, and of the parties, in the presence of ju- 
leps also, who tried the cause by ^ SM'orn officer, frl^ilU d in using^ 
. t^mns the best appropriated, to signify precisely what is done ^ 
avKl aU this under the inspection ai ju^lgvs, who are bound by 
clnty to observe all that passes, and to bee that it is reUtec? exact*- 
1^ ; — ^whereas, deeds are frequently executed in the presence of. 
one or two persons only, who are not nece&sarily to be made 
arcquainted with the contents ; and if sueh a conclusion be jwst, 
then, as ic cannot be denied without overturning all authorities- 
utK)n the sul)ject, Uut that the cotitent^of a lost deed may be 
pi^ved by parol, where there is no copy nor abstract ; for which; 
«ee 10 Rt. 92, 93. Bull. N, P. 254; 1 Vez. 505. 2 Vez- 
323. Vaugh. 78. Triak />er/>f/f>, 276. It follows irreeista*^ 
bly, that the contents of a lost record may be proved by tke same^ 
nveans^ where there is no copy nor any abstract lobe had. 

If it bn argued' that the party should tal«% and preserve a copy 
of the record amongst his other evidences, and then the lose of 
the record would not prejudice him, and that it is his own faub 
if' he neglects: to do so, and the record becomes extinct ;— the- 
nnswer is-, that in roBtemplatioi\ of law, he is not botmd to take 
a copy till his €>€casion8 require 4t, for the law itself has under«- 
tak^ to keep and preserve the record for him ; to- the end he 
vnvty have a copy when he* wam^ it ; and therefore the |n<>t tak* 
ing or not keeping a copy, cannot be impiKed to his uegliglence : 
SecofKtly; if he take a copy, that as well as the record may be lost ;. 
yety according to the controverted positiotf, he cannot be let in- 
to parol evidence-: Thirdly, granting he is bound to take a^ 
c#py, hi» omitting to do so, is not a greater neglect than the not 
tvking from the register's office hio deed, before it becomes 
bttrm, with the registered topy ; nor is it a greater neglect th^n 
the not keepmg safe!)* a d«ed v/hich the party is bound to keep;, 
and yet in ;i]l iltese cases, purol evidence of tlie contents of » 
deed maybe given; and erg^of the record aho. 
• It is inconceivable why such objections shall prevail in the^ 
case- of a record, when they will not in the case of a deed ; and 
why a tiit4e, evidenced- by a record, which is more capable of 
ascertainment l^' parol lestimoney to ■ the satisfaction of a jury, 
tha^ deeds gencraMyare, shall be utterly destroyed, by refusing 
to he«p'8uch evidence of the contents ; when a title, evidenced 
liy a lest deed, shall be preserved and protected by the admissi*- 
im oir,uch testimeny. The accidents which have happened to 
records in this s:a:c, are very aun^fcrous ; many Vrcrc destroyed 
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in the late war ; many have been lost by the carekasBtfsS of (h^ 
cfficers who h;id tht:rn in keeping; awl in «ot a -few inst^ce?, 
whote offices \^ith all thcrir rtrcorcJb have heen coQStiUBed by.fice.; 
and it U believed, there is hardly one inaiftnce.in a. thousand 
vhere the party has taken a copy : These ctrcum9t4nceja render 
.-the present subject one of .great impprtance in this stafe^ since 
the proposition, which the foregoing remarks are intended tp 
combat, 13 calculated to operate the ; extinction of every iitle, 
held aiider such circu instances. Aod it is mine, as well as it 
is the right and duty of every citizen, whose pursuits enable him 
to do 90, to canvass freely every rillc which is to alfect our 
^rights, laid down in courts of justice,: ap.d upon sufficient rea- 
sons appearing against any of them, to present such reasons te 
the public view : and preserving always a decent regard for 
those -entrusted with pjiiblic authority^ who are without doubt, 
men of talents anjd integrity; to endeavor to weaken at the 
threshold, any opinion, which once gone forth, is likely to ac- 
quire stability fropA the respectability of its origin, and to have 
a fatal influence upon many honest ti ties y which, were the extet)t 
of the rule including parol testimony, well understood and up* 
plied, might rest in perfect security under the protection the law 
ii93 provided for them. 

State TS. Piverm 

HE was indicted^for the murder of a n^grd felave,*atid now \if* 
on his trial it appeared, that returning home from a neigh- 
bour's house, with a gun, in a public r«NKi, the deoeased came 
meeting him, and the prisoner, a boy of about 13 or 14>, said to 
him jocosely, stand o(JF or I will shoot you ; my gun is charged 
with buck shot: The deceased continued to w4lk on, and Piver 
got before him on that side the road which the other had takeii^ 
whereupon the negro shoved him with some violence to the o- 
tber side of the road, and Piver would have fallen had he not 
caught on his hands ; the deceased passed by, and Piver rose up . 
and shot him, so that he died* 

Per curiam. This is manslaughter ; and in the act of Asseni- 
blv against the malicious killing of slaves there is no pttnishmciiC 
affixed to manslaughter ; so he must be acquitted* 

Verdict accordingly. 

Hobdy vs. Charles and James Egerton. 

THIS action was for the recovery of a male shvc ; he had been 
left by the will of their father to the defendants, who were 
infants ; their elder brother brought the negro from South-Caro- 
lina and sold him to Hobdy, and then returned to South-Caro- 
lina, and lived near the defendants six or seven years after their 
arrival to full age, and they never questioned the sale nor inter- 



.$0 Newbern, Mairch/ 1799. 

rupted the plaintifTs possession until soon after the death of the 
eider brother, when they got the oegro into their possc&siuo^ 
ivhiTeu;)on this action wits instituted. 

Per curiam. Those circumstances are proper to be kft to the 
jury, who may if they think proper determine Hipon them, that 
such acquiescence is proof of a confirmation of the bargain aU<&r 
their arrix^al to age. 

The jury found for the plaintifF, and the defendants moved for 
a new trial but the court refuaed Up 

Anonymous. 

'T*HE plaintiff claimed under an execution and sale ^ereupdo 
-*- by the sheriff; and produced the ihc execution. 
Moorc^ Judge. — He must produce iKe judgment also ; oiher- 
" wise the defendants property might be taken and sold by an ex- 
ecution issued without authority; the judgment is the warrant 
for the execution, and without it no execution can legally issue. 
Hoywood, e canfra— When an execution issues to the she- 
riff from a proper court, he is bound to execute by a seizure 
and sale, without enquiring whether there be a judgment or noC, 
rir whether it be a legal one or not ; and if he is bound to sell, 
it is contradictory to say that none shall purchase. There are 
cases where the judgment must be produced, but they are very 
^distinguishable from the present which is the case of a vendee* 
If there be in fact no judgment, or a void one, or one liable to 
be vacated for irregularity, or reversed ; and the plaintiff will 
take out execution thereupon,* he is liable for the consequences : 
And therefore when sued he must produce the judgment as well 
as the execution that the court may see it is a good judgment; 
"SO if tbe sheriff seize govds in the possession ot a third r^rrson 
(who claims them by a conveyance from the defendant) .ls atill 
bclonglne to the defendant, alledging the conveyance to be frau- 
dulent ; ne must produce the judgment, to prove that the credi. 
tor is a bohafde and a judgment creditor ; and consequently; 
one against whom a conveyance without a fair a^id valuable con* 
•ideration, is fraudulent within the act. The book's say, stran- 
.gers to the judgment and execution must produce the judgment ; 
but the meaning evidentlv is as before stated ; for if a third per- 
son, a strann:«'r, against whom no allegation of fraud is made, 
9Ues tRe sheriff lor a seizure of his gocds by execution, neither 
the judgment nor the <^eciition will avail thesheiiff, for the ex- 
ecution ^are him no authority to seiae the goods of the plaintiff^ 
aod the judgment need not be produced but where it will avail 
tlje producer. The vendee is a stranger to the judgment, but as 
b« k TO way answerable for the illegj*lity, or invalidity, or irre- 
gularity ihtTCof, he need not produce it. Suppose the judgment 
!t)c vacated 0t reversed after ihesale,'ue shall not lose the proper- 
ty for that J and if he shall not, why require him to produce the 
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' judTgffient^ which altho in the mean time it be vacated or revcrs- 
rd, and so npt to be produced ; or if produced with the revers- 
al or vacat annexed, is not to impeach his poperty i Granting he 
is n«>c to be «ifFjctedt ^^^ illegalor irregui^taoever the judgment 
nuy have been, it is surely useless to n quire a production ol'thc 
judgment ; it can answer no purpose but to shew there was a judg« 
nitrnc of some sort either gocjd or bad| when the execution issueu; 
aud of what advantage is Uut I for if his title continues, tho' the 
judgment be a vtid one, shall it not also continue though thercf 
be no judigment at ail ?«->where is the difference i The reason of 
the first is because lie purchased from a public officer, having a 
lawful authority, namely, the execution, issuing from a proper 
court, attested by the proper officer. Will not the same reason 
apply with equal force to the latter i Were vendees liable to lose 
the property, whenever a judgment should be declared iUegal, 
or void, few would purchase at execution sales ; for very few 
are qualified to form an opinion on that head, admitting they 
had the record to inspect, and frequently that is not to be hau, 
but at great expence and trouble ; for iastance, when an exccu* 
tion. issues from Currituck to the sheriff, of Buncombe, must 
the intended vendee go all the way to the former, inspect the re« 
coo-d, get a copy of it, and lay it before counsel and take his opi« 
nion upon it beibre he dare purchase I There can be no necessi- 
ty for all this. In all cases of irregular and illegal judgment&i 
^e plaintiff IS answerable to the person injured, and not the ven-» 
dee : And there is no reason why he who is ia fault, and not the 
vendee, who is in no fault, shall not be exclusively liable, whea 
io fact there is no judgment; a circumstance easily set right bya 
supersedeas^ and other remedies, andene that can in fact but veiy 
seldom happen. Is it advisable then, in order to zvmd an evil 
l^arely possible, so easily recufiedand obviated, and so litde to be 
' apprehended ; to introduce that really serious and great one in* 
deed, of rendering execution sales, wbicb are the life and soul of 
the law, the sa jcct of doiU)t and suspicion ; by making it dan* 
gerous and imprudent lor all men to purchase at them, unless 
they know there is a legal judgment, which for the most part it 
will be impressible for them to know with certainty. 

Taggert vs. Hill. 
/^ASE against the defendant for a misbehavior in his office, m 
^ re<delivering the goods of one Walk, seised in elecutioi), 
without levying the money<»^hcre were two other counts, bat 
^e cause rested upon this. Th^ following fact^ appeared u|UMi 
•the trial : Tagert obtained a jqdgnnent in the county court of 
Wayne, against Walk, took out execution thereupon and dellveu* 
ed it to UilK the sheriff of Franklin, to be executed, who 
seized Walk^s goods in execution, and appointed a day of 
sate by advertisement ; but having on that day or before, re% 
cei?ed an injunction issued by Judge Williams^ he released the 

JVl 
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goods and redelivered them to Walk, who afterwards dtspc«cd 

• of them and became insolvent. Hill returned upon the cxecuti- 

• oa ** stopped by injuticlioo." 

Badger for thi plaintiff.' — An execution is an entire thin^, 
and when once begun feo be executed, cannot be stopped ; it 
must proceed^ though a supersedeas or injunction be delivt^red 

• to him before the sale. The defendant, by a scieorc to the va- 
lue, is discharged of the debt, and cannot afterwards be resorted 
t«. Should the sheriff forbear to «ell, the goods being perisha- 
ble, may be consumed, and the plaintiff lose his debt : To pre- 
vent thm mischief, the sheriff must sell and not re- deliver the 

■ geodsf for then the defendant will have his goods and not be lia- 
ble to any further execution ; or if liable, he may waste and con* 
sume them, and become insolvent. The defendant being dis- 

• charged by a seizure to the value, the property in the goods 
seised, vests in the sheriff, and he becomes answerable to thte 

' plaintiff; he may sue the defendant in trover or trespass, for 
taking them away before the debt is satisfied ; which proves, 
that after the seizure, ttie defendant is not entitled to them— <^ 
consequently a re-delivery by the sheriff is a wrong act, which 
subjects him to answer the debt to the plaintiff: And to proVe 
that an execution is an entire thing and cannot be stopped wheti 
once bc^un t<^'be executed, he cited I Burr. SO, 34. Cro. Kl. 

• 597, Dyer 98, 99. L. Ray, 1072, 1075. Salk. 147, 3^3. ' 

Baier^ e controy cited a case fr^m Washington's reports, de- 
cided by the court of errors and appeals in Virginia, where a 

' defendant taken in execution upon a ca, sa. had been released by 

nhe sheriff on the receipt of an injunction, and held well. Hte 
argued, that however the practice may be in England, it is very 
pr6per in this state, that the goods should be re-delivered;; 
there the money is deposited before the injunction issues, a nfi 
can be easily borrowed, owing to the great influx of monejr 
and piper representing money, their extensive trad^ has put in 
circulation ; but here it is sometimes, nay often, next to impossf* 
ble to pt-ncure it upon any security : There, if money must be 

•raised nfter ihe execution is begun to be executed by a seizure, 
it may be raised by a security from* the goods at a rfiodeiaYe 
rate o^ interest upon the money, without a sale of the goods ; 
here it cannot be procured rnmost instances but by a sale, and 

.diat too at a great uridervalife ; and this completes the mischief 
the injunction means 'to avoid* Were a deposit required in this 
state in ail cases before an injuaction could issue, that aloMc 
would prevent thero in many cases, where really essential to jus* 
lice. The practice in this state Has always been tore-deliver 

-the property upon receipt ot the injunction, though na deposit 
has been mad<», and this is some proof of what the law is« 

Maorty Judge.— The cases cited for the plaintiff, are sound 

4aw : The defendant is necsssarlly discharged of the debt when 
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Ae tbenff has sciaed property 'to the value. By the act of set«« 
ure, the property is divested out ot the defendant until the debt 
be satisfied and vested in the sheriff, who becomes absolutely 
^osvrera^k for the debt«-^The defendant is liable to an actioa 
«f trover or trespass, to be brought by the sheriff as.Wner, for. 
t4king away the goods ^ and the defendant being once discharge, 
td, can never afterwards be cliarged by any new process, nor 
can the sheriff's liability be done away by any writ or process 
issuing aftec the seiaure ; An injunaion has no such effect i^ 
that is a writ of aodern date, in compai isoo of the rule about, 
t^e entirety of an execution ; iXfi lawfulness was violently /}ppos» 
ed and .denied by the cocnaion law jpdges, as late as the reign of 
|>9ies (he first ;, it is a creature ot the court of equity^ which* 
has no power to alter any common law rule nor its operation^, 
sad, which could never act upon property by any process, but in, 
personam. only.. Till our act gf 1Z8Z, ch. 22, sec. 2, our in-, 
junction could not afiect th« property, and can only subject the. 
person who disobeys it to attachment ; it cannot. in strictnessi. 
issue to th« sbeiiffi whp )ias the goods hy flyeizure^ but to the. 
plaintiff in the action only ;-<»-The sheriff, who has made a seia>- 
11^, cannot legally take notice dT an injunction, and must proceed 
as ifnoQ^ had issued ^ that is to sscy^ by sellicfg the goods and. 
bringing the money into, court ^. consc'quently the defendant, 
sbould not have r«-delivered the goods to Walk i, and having., 
done so^ is liable to the plaintiff's action* 
. SmfWQod^ Ju(lge.->*«>'JChe injunction in this state possesses the 
same efff:c(s and qualities precisely as the injunction in England*, 
There has been no act of Assembly to giv« it different effects or 
^aUties t Also the cas<-.3 cited for Uie plaintiffabout the entirety, 
ofaaexfscution, are good law; still itiscems to me the sheriff/ 
a^d {{Toperly in re-cklivjcring the goods*. The apothegm^ that. 
an execution is. an entire thing, and cannot, be stopped when 
IMice began to be executed, contains no reason in itself, and i8> 
not* accompanied by any in the booi^ cited^ tliat shews why the 
law is.so ;-^it beqpmes. necessary then, to search for the reason,, 
and to discover it^ in order to undcrstsnd how far it extends, 
and to what cases it ia. properly applicable.-v-One of the books 
Aia. moment cited since I, began to, speak, says, an injunction, 
shall su^ the goods in the hands. oiahe sheriff;. admitting it to 
be W9x that prov.es th& n4«^ abotu the entirety of an cxectuion, to 
be inapplicable to the case of an injunction ;. for by the; rule, it 
is necessary to i^-oceed and sell ;. it Wf: discover that the. reason 
of the rule is opt universal and reaches only to pmiculajr cases^ 
Ih^ universality of the tcj-ms in which.ic is conceived,, nnuat be 
restia'med to those cases.. When the plaintiff obuins judgment, 
andtake^ out execution, the law still allows the delendant to 
htvethe cause further examined, and provides various means. 
of doing so, suited to each particular case of hardship ; as*by 
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; Supersedeas; writ of error, certiorari, &c, but in granting Als In- 
* dulgtrnce, it were*- unjust to place the plaintiff io a worse situa- 
tion than he atood in at the time the supersedeas^ writ-ot 4*nror^ 
&c. issued. If he has gained a security for his debt, by « 
seizure to the vaiae^ that shall not be taken from him without 
giving an equal or better security ; and as no such security ivas 
given at the common law, of which this is a rule, prior to t^etiin^ 
the supersedeas y writ of error, &c. the goods when seircd, were 
to be retained in the hands of the officer or s>old ; and it trouldbe 
vastly inconvenient to aU parties that they should be retaivied 
in the hands of the officer— -for if perishable, they may be de* 
ftroyed in the interim ; if living animals, they may be fed ; or 
if inanimate, may reqi'ire a warehouse : ]}y destruction, the 
value is lost to the plaintiff or defendant, and so it is if the tx^ 
pences cat up the value. It is better for all parties that Ihey be 
ftold ; and it is for that reason that the law orders a sale, not* 
vithstapdhig a supersedeas or other writ in the nature of a super* 
eedcas^ which issues at the common law without any securitjr 
^ previously given ;-*»hence arose the quaint saying, that an eice« 
cution is an entire thing, and cannot be stopped when o«cebe« 
gun to be executed s the reason of it extends to no case where a 
security equal to the seizure. Is given by the defendant before 
he obtains procesa for a stay of proceedings :— Will it then ap* 
- ply to the ca9e of injunction } In England, when an injunctioa 
issues after verdict and before execution, the money must be 
deposited* Cursus Concelhria^ 447. if after execution has 
issued, the money and costs recovered at latr must4rst be paid 
into the court of equity. Ctirsus Conceilarimy 448. 2 Brown's 
Ch. 14s 1 8^- Ch. C. 447. We must not look into the old booka 
for the properties of an injunction i the writ itself is but- ofmo* 
«}crn origin, and like other things, has been matured and fitted 
for the transactions it is used in, and has but lately acquired 
perfection. When money is deposited, it is unjust to retain 
the goods any longer, and it is unnecessary to the plaintiff's se- 
curity ; much more unjust would it be to proceeci to a sale— 
hence it is deduciblc that the goods are to be re-deiiveredj and 
if this be the t fleet of an injunction, issued after a verdict in 
England, the next question is, has any hw or established prac- 
tice altered such effect in this state ? There is no act of Asaem— 
biy for that purpose } and the practice before the rcvolutioni^ 
and for five years last past, has been either to deposit the mo- 
ney or give security to pay the debt, in case of a dissolution 9 
according as the circumstances stated, were more or less fa-* 
vourable for |he complainant. The pioceedinga of the old 
court of chancery in this country have been inspected, and tbejP' 
. prove the practice* to have been as I state it; but why require o 
" b(^nd if the goods are to be retained? If they are to be sold, 
i/otvvilhstahding the injunction^ and if the deiendjDt is abso* 
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tatsl^r disdiai^ed by a Sf:i2ure Co the valoe ? The ptatntiiF caii- 
sioc postibly have any came of <;ainplaiiic for' which he may sue 
aipcin the bood ; he has the f«U benefit of the'' seizure and of th«i 
•ccurtiy detained by it : It iollowa^' that either the bood is fikd 
• lor no put pose, or that the goods are to be re-delivered ; and it 
19 more reasooabie K> presume the latter than the former-^the 
more so, seriog the universal practice has been to re«deliver the 
^od«, which, though it may not make the law, is evidence io a 
tloubtful case of what it.rtaUy is ; and is our act of 1802, directs 
the proceedings in our present court of equity, to be like ihttta- 
in the court of chancery under the old government }«— upon this 
view of the subject, the defendant acted rightly in re-delivering 
the goods to' Walk: It is indeed a misfortune which occasiotia 
this dispute-— the money not having been deposited nor securit;^ 
given before (the injunction issued ; that is not the fault of |ho 
defendant, who was bound to obey the writ . without enquiring 
whether idl necessary ateps were taken before it issued* As td 
the book which says the injunction shall stay the goods in the 
iiaodfl of the sheriff it is an oM authority $ there is nofco-aI«* 
fewed by law to ^e sheriff for such service ; the poihion is 
ngainst first principles, for the goods 'may perish or incnrafi 
expense in the keeping. It as more agreeable to principles that 
they should be sold ; and if thsy must be sold, the injunction is 
ft deed letter. The- property of the goods t^aot absbkitety 
divested out of the defendant by seiaure, for if the money be 
Ipaid, he ^m11 have them again ; and that is done by a deposit.— 
And as iir this country, owing to the- sircumstances stated by 
she defendants counsel, a bond is io some instances substituted 
in the |dace of a deposit ; a security instead of satisfation : I1ie 
effect of an injunction in> both casea is the same ; but in the latter^ 
aftera dissolution an execution dc ncvo may issue, for thedefendant 
absolutely discharged by a seisure where he is passive^ and does 
AG act to obstruct the consequences of a seizure : but whe^ 
hy his own ac> and atf his own instance^ the goods are released 
upon sn allegation made by himself, that he is not chargeabls,* 
it iis no hardship upon him when upon further scrutiny it turns 
out that his aliegatisn ia not true : If he is subjected by a new 
writ, and the constant practice in this sute hath been in such* 
CHUM'S to issue a new f .fa. $iiter a dissolutioD, and not a veruUtiom 
e^cpcnoM or diHringoM against the sheriff who seised. 

Verdict for the defendant* 

NoTE^-^This esse happened some years ago in the district 
ef Hali£ax :. The defendant whose name 1 ^ink was Robinspn, 
wss taken and impriaoi^ed upon a ca. uu and then obuined an 
injunction and was dischargad ; and though the plaintiff's debt 
Jbtcame desperate, and was actually lost by the discharge^ as well 
ssl rttoUcct, no »d/icc vas givtrp to sue the sheriff.— This ( 
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b<ippen«d' in the district of SalUbury, eight or mn« j^ears igo ; 
z defendant's goods were taken in exc4;utioo, theo an injunciioa 
issued ; the goods were reieasedv.&nd the defendant immediately 
removed himsslf aud kh effects to Geopgia, and no one adviacU 
the suing the sheriff; then the injtuuction vras disaoh'ed, and no 
property to be found. About t\x or seven years ago at Salisbitryy 
this case happened i The sheriff of Rockingham (Mr J.oyce,,a» 
w«H as I remember) was indictfd^ because having ukem the 
defendant in execution, who afterwards exhibited a biU and 
|)Vocurcd a Judge's fiat ior an injunction, and shewed that to th^ 
sheriff o* ihe day of sak^ n<n having ticae tp go to the < office o£ 
the clerk and roaster ; t^e sheriff, supposiog the fiat noti&ujg&cit^ 
<int, had proceeded to sell ; and for this conduct, both h« and» 
the plaintiff were convicted oftreapassattd fined » twoJ4idgesbeing> 
present, as well as I remember. Numberless cases 1m\ e occurrec^ 
where the goods have been re-delivered, and where afterwards 
new execHtions issued: were all such sale» illegal ^ AiHLth« 
flaintifis liable to be sued or to make restitution i Apd ipuM tha^ 
sheriffs in all such cases be tesorted t9 i Or are they stiU liable- 
in aU cases to be resorted to where the goods have beea re-de«. 
layered, and afterwards none to be fouad I Notwithsundipg tb^- 
general opinion hath been hitherto, that they did bqt their dutyr 
In making re*delivery aod were no ways responsible afterwards ^ 
If ao^ the law suits to arise from thiis sourpe ace ionufltterabl^ 
and the effects incalculable* 

. J^oT^.-^Jt was attempted to defend the sheriff oq aoother 
grvfind ; namely, that the biljU^. costs annexed to the exeeuiioa<» 
contained some ahbreviatedt words, and that therefore he. ough^ 
aot to have executed the writ : The words of 17M, ch. r,.s«c. ^ 
^le-r-and to the said execution shall be annexed a copy of tho. 
bill of costs, of the fees on which such execution shall issue^ . 
wrote in words at length without any abbreviation whatsoever ^ 
a^nd all executionsf issuing without the copy of such bill of costa 
annexed, shall be deemed illegal, and no sheriff shall serve ob 
execute the same, 

PercurioM^ That clause relates to executions for costs, not^ 
te those or such parts of tho^ as are for the judgments ; and ii»> 
the present case, though there be an abbreviation, that will not 
justify the sheriff in. not levying the principal, however it may 
operate as to the costs* 

Anonymous* 
T\ETINUK for a negro slave,' proven to haire been given and 
-^-^ delivered to the- plaintiff in the presence of witnesses, and 
to have bcfen kept and contifmed in possession of the plaintiff's 
guardian for several years. 

Harrus objected that there should have been a deed of gift 
recorded. 
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Mfore^ Justice— -That IS not necessary ; rtie act of assembly 
' dot:5 not require that there shall be a deed of gift, but thax 
when tkere is one it shall be t^corded. 

The toext day Harris moved for a new trial. 

JSaywoody Judge— I am of opinion, as this xt% is circum- 
9lmaced, that no deed of gift was necessary. The words df the 
4Kt of 1784s ch. 10, sac. 7, are, Whereas many persons have 
iseen injured by secret deeds of gift to children and others, nnd 
for want of formal bills of sale, and a law for perpetuating snch 
gifb and sales ; for remedy whereof, be it enacted, that deeds 
-of gift of any estate^ of whatsoever nature, shall be provtd in 
due form and recorded. Sec. and deeds of gift not authenticated 
*afid perpetuated in manner by this act directed, shaltbevoid* 
•The evil to be remedied, was the Want of a law for perpetuatinig 
•gifts and sales, which befors that time had been used to be madt: 
seeredy, and the remedy was designed fot the benefit of credi- 
tors and purchasers, for none others could be injured for want 
of a pe^etuation. Here are no creditors nor purchasers corK 
4oemed; the mtschnef meant to be suppressed, does not exist ; 
'Neither was this a secret transaction, incapable in itself to pro- 
diice publicity, for a delivery is made and possession openly and 
'puMiety lept conttnuaHy afterwards ; not that secret transaction 
the act aims at : had it-been secret, and hid a creditor t7r put>. 
chaser heeo concerned, a-deed of gift would have been neceasary ; . 
otherwise the act would have the operation to m^kethe genemti- 
ty of such transactions more secret than they would have been, 
but for the act, for no deed of gift will ever be made where the 
j;ift is intended to be kept secret ; if when made, it must be re- 
corded and made public ; but if not made, the gift will be good 
without it— and doubdesa this effect is against the spirit of the 
jtct. 

Edenton, April Term, 1759. 

Alfred Moore, I cy . 
John JIaywood, j ^"*^^- 

Armour vs. White* 
TC' JECTMENT. The land in dispute was one hundred acres, 
-*-' part of the land?, grantttd by an old patent to Thomas Stan- 
ton, who conveyed the said hundred acres to William Armour, 
who had a son, Theophilus, who had a son, William,.the lessor 
of th- plaintiff, who left this country in the year 1768, and set- 
tled in SouihCarolina, and never made any claim after going 
away till just before the commencement of this action, Stanton, 
in 1714, assigned the land, comprized in a reruin plat to Guth- 
rie, in order that he might obtain a patent (or the same, but the 
•plat was nota^hewnto the court ; and in iriG, a grant issued to 
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Guthrie, for one hundred and ten acres ; the lineB of whielf jrtnt 
included a part of ^he hundred acres in dispiite ; and under Uhs 
'patent^ the defendants claim thewlioie hundixd acres. They, 
and those under wh?>m they claim, faa?e pcsftes^^td a part of the 
hundred acresin GutUries patent, upwards of £oit|^ ytara.^ that 
is to say, they ckared,^!^) cultiirated part of an adj<>fiiing tract, 
and extended a pari of t^t clearing, over a small part 6f the buQ* 
dred acrei lying within. the limits of Guthrie's patent ; And thejr 
proved by strveral old deeds for lands adjoining that part of (he 
hundred acres which was n«c iucludcd in Guthrie'^s pateat, dMit 
the lines of the hundred acre tract on that side« were reputed the 
lines of those under whom they claim* 

Msore^ Justice.-— The possession of part of a tract, drcttOK 
scribed by marked linea, is a possession of the whole tract with* 
in these lines.— If the defendants possessed the part nHrntioned 
in the evidence, claiming under Guthrie'ls patent, the*r posaessioA 
extends to the lines of. that patent and no further ^ but if thejr 
possessed this part claiming as far as the lines of the hundred 
acre tract, then their possession extends to the whole tract. A 
'naked possession for seven year, without entry or chiwi, will bar 
the right of entry, of all adverse claimants i And a possessiom, 
with colour of title for seven years, will giv e to the defeodaQt io 
'possession^ and absolute right against all others forever. 

Verdict and judgment for the defendant* 

Note. — In this case a grant dated in 1663, was seen by Mc* 
Price, a witness, and it ran across the tract in dispute, 

NoTE.<^Tbis distinction between a seven years naked possess 
steo, and a seven years possession with colour of title, (though 
the ileeision in.this case was proper for ether reasons} is as I a|>» 
prehend, founded upon a wrong construction of the act of ImK 
tations. It supposes the second section, intended to operate up- 
cm future cases in such manner as tfb give a right to the defen- 
dant ; and that the third section, is intended to operate, by toU 
ling the plaintifF^s entry, or uking away bis right of pdssession^ 
aoastodisable him to recover .in ejectment without aiecting the 
property or mere right, which he may recover in a writ of right. 
It will be attempted in.this place to be evinojd, that such a con- 
struction is erroneous ; and to be shewn what the genuine and 
true meaning and operation of the act is^ it hieing ut very great 
importance to the public, tliat chi& act sh<)ukl not be miaunder* 
stood. 

First, then^ as to the second clause r It was passed in the year 
1715, prior to which period, no office for the registration of 
deeds and mesne convcyancs bad been established, consequently- 
bargains an<l sales were not used in this country, for they were 
void unless enrolled within six months ; the act of I8l5, ch. 3^ 
f:.3t established these offices: Fiucs and recoveries were net ia 
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feorfF^ents or livery an4 seizi^n are 8pok«n of in the sixth section 
of 1715^ ch* 58> as a mode of convey auce practised in Great Bri- 
*idhi, implying thai it was iK>t in this country : There is no ves- 
tige? upon the records of a»^y court to shew, it ever was practised 
ith thi$ coontry^ prior to 1715* There coidd not have been then 
^ly cc^atii known noode of conveyance, by which one individu- 
"bI could cotwey lands, to anot^r ;; and this difficuhy we n^ay rea* 
'^ly suppose was vendered not the less perplexing by the illiterate- 
liess of tbe first settkrs. All, or the much greater part of the con- 
•Veyauces which had been m^ide for want of legal forms and so- 
lemnicief^ must have been liable to be ifivalidated. We leara 
'ffom the act itself, ^^^^ crtditors had dold> or caused to be sold, 
-the hmds of their debturs ;. though there was bo law for the sale 
jof a dobcor'^ bnd till the 5 Gro. 2i, ch. 7, in the year 1752. Ex- 
. ccutors and admkiistraiers had sold lands which do taw justified ; 
:ltiisbasid8 and wives had sold the lands of their wive^,'which wai 
JUegalbefere the actof 1715, c. 38 ; or husbands had sold the lands 
«ftf their wives, for which there never vyas any law ; and sometimes 
"^yateatees knowing of no better mode,, had conveyed by ebdorse- 
.Vieot- of patents, or by some other similar means ; alt such con- 
veyances were invalid ; every possessor under such titles was 
liable ia be ousted.. Under such circumstances, the country 
jDiiat necessarily have been ii|.a state of great inquietude : There 
existed two great evib, demanding the interposition of the tegis* 
hture — ^Fivst, the want of a certain established mode of convey- 
ance^-Secondly, a confirmation of. the titles thus irregularly ob« 
taiued* The first, ^ey remedied at this session^ by the two 
acts.of 1715^ ch. 2S\ cntiiied,^^ feme coverts^ how to pase lands ;'* 
and 1 715, ch. G6^ entitled ^^ an act to direct the method to be ot>- 
served in conveying lands,** frc. The latter they provided for, 
by the clause now under consideration : *^ All possessions of, or 
** titles to any lands derived (not which shall be derived) from 
" any sales made, either by creditors^ or administrators of any 
** person deceased ; or by husbands and their wives, or husbands 
•* in right of their wives, or by endorsemeet of patents op other- 
**wi8e; of which the purchaser or- possessor,, or any claiming. 
^ under them, have continued or shalb cootiaue in possession 
** oi the same for seven years, without any suit in law, be and 
^ aro hereby ratified, confirmed and declared good and legal to 
" all intents and purposes, whatsoever, against all and every man« 
ner of persons,^'' &c. Here is not any exception in lavor of in- 
£ints, jfcme coverts, &c. — When speaking of titles, it mentionsr 
them in the perfect tense, " derived,'* i-quivalent to already 
derived, because such ouly were the titles they intended to 
ratify ; but considering- that some such titles had been deriv^ 
ed within seven years next before that session, and would not 
he ratified foK want of a seven yt-ars pusst:asion, unless provial* 
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on were ii^ade for t}iem ; When they caijue to 9ft9k of Uisit^ Aief 
^use both the perfect . ai>(i future ten^, ^> have continued or ahaH 
continue ;** the forQier relating to titles macU: more thao, or a« 
Jong as, seven years before ; the latter to titles derived wi'^hia 
seven years before, but which were equally with the Qibcrs to be 
ratifitrd, provided a seven yean poi^jscssioo slijuuld ht completed; 
though part of it might be after the act. They speak of- them 
as invalid titles, (ibopgh anany of then^ such s^ tho&c by codorse- 
ment of patppts and by husbands and wives, cante from those 
who actually bad the title and were certainly good VK>ltr#s lor 
want of legal foroi) shall be ratified and declared good and legal | 
icnporting that they we^e i^ot so but for tbe act : I^ow the A**' 
seinbly qouid not mean to ratify and confirm such illegal cotHTey- 
^nces if made afterwards ; for ip order to prevent the like iocoQr 
veqieiices and enouietudea for the future, th^y at this semoi% 
declared how Unas shall be conveyed , and moreover that bq 
conveyance shall be good unless acknowledged or proved ami 
registered. Shall all such unproved, upacknowledged, ^nd mx 
registered titles as those m^^^iov^^d in th^ second pbiuvey aM 
which are h<^re expressly prohibited, be still continued aiid atiU 
practised and confirmed i Qid they aupppsc^ optwlthstanding; 
the a^ct pointing put and ascertaining the legill method of cotoveyr 
ance, thsit the irregular ones nu^ntioned in the secooii clao^ 
Would ^till be used \ The contrary is certainly evi^eqt : l*he3f 
could not have supposed ths^t after this session, the people of this^ 
country would so geners^Uy disregard the mode prescribed, f a tc| 
m^e it eippedient before hand, to provide for a\ich irreguJarittea^ 
and therefore th^ Q^cood clause iniist have been v^zdc with ^ 
re^rQsjpectlve view* Again :— ::there i^ no exeeptipp i<i this clause . 
i^ f^vo^r of feme eoverts, &c* but tbe titles here spoJ|ten of, ase 
tq bie ponfinned a^nd (kclared good acd legist a^nst all and aU 
l^nner of persons. The object of the legislalure, that of ^uiet^; 
^Qg the coAincry with r^sipject to a^U existing causes of uneasiness^ 
required di^t.no exception should b^ made ; fpr then femea co« 
verts, infapts, and the heira of siich, m^l^ht still he ^ cause of ap 
prehension to ^eat numbers of settlers, smkI the remedy wouldl 
be partial and mcpmplete { whereaa they intended am> cffectudf 
^nd complete one^ one which in three or four yeara shcHild pu9 
ail things in quietness ; tlieref<Hre the exception was designedly 
omitted put of this dUuse, and tbe strong expression ^«^ all 9»i 
all manner of persons^ ioserted^ ^Ugh that e^p:eptioQ 14 ifi^tf 
in the third cUuse. Novf to tiy the eiect of the second clause : 
^et it he s^dmitted, that it has. an operation upon f^lure cases ; 
and supppse a husband has convcye4 th^ land of the ^ife since 
the act} ^nd that the possessor ha§ ^ontinvied seT«U yc^^u^ j^ 
peaceable possession; the wife being ^live all tiie time: Will 
such a possessor have a good right forever, against all and ail 
mannef of persons, the feme covert not expected ; although iu 
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the ^(epcibo to the third' section, her title is saved to her, till 
liter the coverture I Either the possessor wiU not have a title 
QfidcMhe s^con<! clause, or the feme covert will lose hers, tho* 
saved by the fourth j or the repugnance must be avoided, by gtv- 
io^tothe second clause a retrospective and not a future aspect, 
io which case the whole is consistent* Again : Let us suppose 
that a' husband and wii'e arince the act, have joined in a convey- 
ance of the wife's land, as directed by 1715, ch. 28; would not 
Butk conveyance be good without the aid of the act of limitati- 
ons I and would it not follow, that the legislature were occupied 
to no fHirpose, when busted in declaring, that such conveyance 
shoukl be confirmed, when or after the lands should have been' 
posaeSifed for the space of seven years? And as such a convey- 
ance b^foie theact^ did really stand in need of assistance, aliunde 
is it not fair t» conclude the clause in question respected such 
^conveyance made before the act, but not such a one when jnade 
after it \ Again, if by this clause the defendant's title be ratifi- 
ed forever as to future cases, it is a perpetual bar to the plaintiff; 
ind then if it can be shewn as to future cases, that the third* 
clause operates also as a bar to the plaintiff, it follows that either 
bothchttses are fek- the same purpose, which cannot be imagin- 
ed, or that the second regards past transactions, whilst the third 
ihd'fbiirth regard future ones i and moreover, it wHl foHow that 
the second, barrs perpetually^ when there is possession with co- 
lour ef'title I and the third bars by possession without colour, 
at tlie opinion I controvert supposes: that either the second is 
useless; for why require colour of title when the next clause* 
dispenses with it altogether, and forms a complete hit without 
it, producing the very same effects witliout,' as the former does 
with It \ Or that the second respects past transactions only. Now 
then, what say the third and fourth clauses ? No person shall en- 
ter or make claim but within seven years, and in default shall be 
dtsaMed from any claim therefore to be made ; except feme co- 
verts &c. who have a longer time allowed ; ^^ but that all such 
^^ possessions, without suing such claim' as aforesaid, shall be a 
perpetual bar, &c." If a naked possession, as the opinion sup- 
poses, under these claascs^ will work a bar, is not that bar, how- 
ever operated, a perpetoat one ? And admitting the plaintiff to 
be perpetually barred, the defendant's title is perpetually con- 
firmed, and then the third and fourth chases without any colour 
of title, operate the same effects precisely, as the second clatise 
with colour of title, and consequently the second was ne- 
ver of any use; uftless it related to titles befoire the act ; 
which if it did, it wasi'as beneficial and as useful a 
clause as any io the act. ' These considerations seem \o me to 
.prove, that the second clause has not a prdspective view, and 
that widi regard to it as relating to cases after the act, it is erro- 
neous to say a colour of title with aeveoyearsi will give a right ' 
in fee to the possession ; for though a colour of title with atvca 
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years possession, does, as I contend, realt}' have that bperatton^ 
it IS not by rea^^a of any thing contained within the second 
clause, but arises fiom the true construction of the third and 
fourth clauses. I think it may upon the whole be lairly conclude 
ed, that the Utter member ol the above distinction, as founded 
en this clause, is not wamntcd by it* 

And this brings us to theoiher part of the distinction, nsmety, 
that a naked possession for seven years, tolls the right of entry 
of the plaintiff.^ and bars his ejectment, but not his writ of right. 
This is a construction upon the third and fourth clauses ; -and I 
shall endeavor to shew that icis equally erroneous with the other. 
In addition to controversies arisiog from informal conveyances,, 
there were others of a different complexion : Conveyances oude 
or to be made, by persons having no title, though apparently 
seeming to have one, or being understood to have it, he- 
tore the extension ef the boundary lines between Carolina and 
Virginia, lands supposed to lie in Virginia, had been granted by. 
the governors thereof, and had been negUct^d and deserted by 
the patentees, and had been again granted by the Lords proprie- 
tors ; entries of lands had been made in the land office, and the 
same lands were afterwards entered by others ; patents had been 
obtained, and the same lands had been afterwards patented to- 
others : all this appears in the preamble, and by such means as . 
another part of the act complains of : Titles had become so per- 
plexed, that no one knew of whom to take or buy lands ; if he 
purchase4 from one patentee or grantee under him, an elder 
might be produced, and he be turned out of possession ;— thus it , 
happened as the act also complains, that the dread of elder titles 
and the expectation of heirs« under dormant deeds and grsDts, 
was ^Mikely in a short time to leave much land unpossessed,'* 
it was necessary to remove these obstacles to population, and to 
that end to provide some criterion by which a man might know . 
of whom to buy lands, notwithstanding the several conflicting 
grants or deeds for the same ; and to ensure him of security, 
notwithstanding there might be unknown prior grants to that 
under which he purchased ; every instance given, cither in the 
preamble or body of the act, evinces an intention to settle dis* 
putcs between claimants under opposite deeds or grants for the 
same land. Ancient titles to lands granted by the governor of 
Virginia, were likely to disturb those who had obtained titles 
here, (for 1 understand such grants were legalised by compact 
between the King and Lords proprietors) or the lands have been 
deserted by the iirst patentees, and a latter patentee had taken 
possession ; or former entries or patents threaten the titles of 
possessions under latter entries or patents ; ami proves that the 

Rerson to be protected by the provisions of the act, was one who 
ad an appearance or colour of dtle by a subsequent deed or 
grant,, as wcU as the person to be barred. Such were theevife- 
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M^e remedUd^ and such the design of the fegi^kture ;— and' 
they have applied the remedy in the following words : **• N.> per-- 
•* sen or persons nor their heirs, who hereafctr shi.ll have aoy 
*^ right or title to any lands, tenctnents or hereditaments, slaaU 
^ thereunto enter or make claifn, but within sevtfn years ntxt 
•* after his, her or their right or. title whicii shaU descend or* 
**" accrue ; and in default thereof, such person or persons so not 
^^ enteringor making default, shall be utterly txecluded and dis* 
**' abled horn any .entry or claim thereafter to be made : If any 
**' person that is or shall be entitled to any right or claim of lands, 
^^ tenements on .hereditaments, shall be at the time the said right 
*^ or title first descended or accrued, come or fallen within the 
^ age of twenty-one years, feme covert, hon compos menth\ im- 
"" prisoned or beyond seas, that then such person or persons 
** shall Jind may, notwithstanding the said seven years be f xpir- 
** ed, commence his, her or their suit, or make his, her or thrir • 
^ entry, as hi, she or they might have done before this ace ; so, an 
*' such person or persons shall within three years next after ftill 
** age,discoverture, coming of sound mind, enlargement outof pri* 
*^ son, or persons beyond seas, within eight years afcel' the title ' 
*^ or claim becomes due, take benefit and sue for the same, and 
^ at QO lime after the times or limitations herein specified ; but 
*^ that all pQssessions held without suing such claim as aforesaid, 
**' shall be a perpetual bar against all and all manner of persons 
*^ whatsoever, that the expectation of heiis may not in a short 
^- time leave much land unpossessed, and titles so perplexed, 
^ that DO man will know of whom to t&ke or buy lands." Upon 
these clauses, the opinion in the case of Armour and White, 
admits that an adverse posssession is necessary, for this is im- 
plied in the words ** enter or claims ;" each of which technically 
signifies a getting the legal possession from one who is actually 
JO possession, either by going upon the land or claiming as near 
to It as he dare go, for fear of the possessor ; and is unequivocal- 
ly expressed in the exception to the third clause, " but that all 
possessions held without «uing such claim as aforesaid,'' &c« 
referring to the terms u^ed in the third clause, and signifying 
the understanding of the legislature to be, that such claims as 
arc spoken of in the third clause, were to be exerted within the 
lijxiited time against some actual possession ; so far the opinion 
is right; for it would be absurd to say a good title shall be bar- 
red by not entering within seven years^ when no adverse claim 
or possession hath been set up. But whence is it inferred that 
these clatists bar the right of entry only ? The policy of the ace 
was, that settlers should know of whom to purchase with safety ; 
not a temporary tide, capable to resist an ejectment only, but a 
{jermanent one, capable of encouraging them to clear, cultivate 
and improve the lands, and such asthey might transmit to pos- 
terity ; aod answerable to this policy, die possession here spokea 
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q£, sball ^^utMrlf exclude aod-diftable" t4ie pufiy ciit of {)e^8«^K* 
on Croiv any. ttttry, or daia^ thcneafter to bt madt: ; and for fear 
tbeae words were not suAcientfy eXprewfives it i? added, that 
all such poftsessioDS shall be a p^potual* bar to ail persons. Set. 
It might possibly have been understood' fn»nr thcr wordibg of 
tbe former clause, ^ shall be utterly- eachitled from any entry' 
or claim thert-sfter to be made/' thatthe legirshture meant only 
to prevent the entry or tbe action fomidrd upon aright of pos- 
session, leaviog the property or mere right, una&cttd f and to 
<i|l^viate such a mistake, they hare in the nt^tt clause carefully' 
varied the expresbioo, ^ shall be at perpetual' bar to all^ and ail' 
manner of persons ;^ not only the claim and entry; btkt aU pci'* 
sons shall be barredi Of what i Not of any pafrtrenlar actron or 
mean of getting possession but gentrraily afid perp^ually.^^ 
Again : feme coverts and' the like persons ** shall su^'^ within 
the time limited for them, ^ and at kiotime aflerwards.^^ €an it' 
lut meant that they shall never sue aor have »ny'a€<ronwtfatso- 
ever afterwards ; and that aU others may soe after the titite limfk^ 
ed for them in.a writ of rights When their diefeibilkies -are re^' 
moved, they stand in the view of* reason aiid justke io the same 
predicamenu as other datmanls— ^ertaUily m tM) w«>rse ^ they' 
are not more in fauU for not suing within the prescribed time* 
than other claimants, }^t they shall never bring any action after- ' 
wards ) they ar« excluded from the privilege- of suing fdrever-—' 
and consequently 80> also must allotbersbef unless a sufttictic' 
reason can be assigned for pkicing these favored -persons on 3' 
worse footing than others. Supposing this td be la w^ it were far* 
better forthem , the- exception intended to benefit them had not ^ 
been made — for. then after the seven years were expired^ they; 
mi^ght still sue. a writ of righi within ^sixty years^ as the ophiiow* 
supposes others may :-^S'mee theiv^ tbe bar formed by thede' 
cliiuses, is a perpetual bar against all claims ^ aU en$H€€y Mpetel>n»f 
&nd all suita; it ukes from the phintiiF-all remedy^ and conse^ 
quently all tide. and right, and vests in the defendant neeessftrityf * 
tbe abisolute dominion forever ; or in the language of the law^ . 
an indeCL-asiblefqe simplr.— *And as this accomplishes the ob* 
j<H}t of the legislature, which was to quiet possessionty and Xo 
idrmsh the means of knowing, with certainty from whom- out of* 
many claimants, to purchase or buy lands with safety*^ and a» 
thai object would not be accomplished, were the bar only lem« ' 
penary, and the title stiU liable to be- i|ue9tioned in a wtit of ^ 
right, it seems to me there can be-Uttle or no doubt, but that" 
i^s ibe true operation of the act, and of • course- that it-is a mis- ^ 
take to say it bars the right of entry 4»nty 1 that it is a mistake- m-^ 
further confirmed, by consfdertng that there- isnoiiwtaace' to be^ 
found in tbe judicial records of thrs countvy^ where a writ of > 
j-ight was ever instituted and maHilaiDed.f Akhougbwere itn*' 
sjuud position that the bar is iMt temporary^ ther<r moat have 



j^en a grett number of occasions rendering the ose of that wrh 
eMeaUal to the recav<:ry ol' Unds-^^he right ofposstssion to 
vhich bad iaecaloat, Ciwuigb oot i<he right of property: Aiid 
jsot a slagle iosunce sine^ the year 1'715, is strpng evidence to 
prove U>ai4txai«QOt be used ; and con'seqaentiy, that the expoai* 
tkoegiveo \>y our anoeg^iors, vHo were cotemporaiy with the 
^rat ppcratioas of the act, was, that the daoses ia queation 
operated a perpetual bar ; for upon no other ground can it be 
accposted far» ifaat tbe wht -ot right was never 'used. Indeed it 
i% not t9 be accottnud for, why tbe legislature should desire 
^hat the plaifliti^' should be barred of his ejectment, but at the 
«ame tiose be able to recover i> a writ of right. What motive 
could they have i How would that have promoted the designa 
jirhich influenced theip in passing the act ? Their design waa td 
i)o away the obHacl^a which opposed the aettlement of the comi«- 
iry : Thesjc were the uncertainty and the perfdexed situation o{ 
titles, sod the enectation of heirs under former grants.«v-Waa 
it pro9iotir« of tbia design, that the possession introduced bf 
the act should not render the title complete to all purposes, but 
abould le^ye the possession as much exposed to those heirs and 
their actions as before f and those who purchased under such 
possessions^ no naore certainty of an indefeasible title than be* 
ton i I fort^^ to say ai^ thing of the natttre and form of a 
prxit of righli 9nd qf those by whom it is to be used, and of other 
ctrcuxristances incident to it i iris sufficient, for my present pur* 
pose, to be enabled to discover no substantial reason fot prefer* 
ring a recovery under that writ, to a recovery in the action of 
ejectment, aod until beHer infenocd, I shall take the liberty to 
helieire^ s^cfa a diatinctaoii coold not h^ve been intended for any 
pvsrpoaej and thewfofre that it uraa net inteMled at alt. That n 
oaked poaaessioe ifiU openue the bar spoken of in the third and 
fourth clauses, is as unfounded as the rest of the position^ The 
remarks alreiMly niade upon |he canses of passing tbe act, shew 
that it was maide tQ setde {iiaputes between claimants, under 
diffsrent grants for the same lands, and with that otily view. 
This is the ixery reason why it never esitended to the lords pro* 
^rietors, so aa tf^bar theip by a naked possession of their lands : 
^ it would have done, they being equally subjects with the set- 
tlers of the couetry, had it reached the case of disputes, arising 
upon possessions unaccompanied with deeds or grants, or naked 

Ctses^ioBf |n the times preceding the act, none pretended to 
d kmds b^ possessions ag^iost a tide by a deed or grant ; nor 
was it concpivedt that possession could either make or bar a ti- 
tle : how could it when no law existed for that purpose ? The 21 
yac* 1 cop* 16) was not in force, nor indeed any statute made 
after the fourth year of his reign in the year 1607, that being the 
SBra of the settlement of the country legally aiithorised and con* 
uoued : for want of such a property inherent ki possession na« 
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turaliy; the act was passed t«> give it that property hi certain in- 
stances^ and under certain restrictions. Before this period, no 
disputes were known between claimaots by grant, on the one 
hand, and bare possessions on the othrr^ 1 he Is^v of tiiest days 
.rendered the grantee's title incontestible, where not opposed by 
an adverse naked possession ;. there was no danger tn purchasing 
from such a grantee on account of the adverse possession, to be 
dreaded or apprehended : It is iaipossible ic^ the nature of things,^ 
that the act could have for ita ohject, any disputes, of that nature^ 
■vhich had not then been known or heard of, nor were foraeen r 
the idea of title by naked possession arose after the act, and ort« 
ginated in a misconception of its meaning ; and has become ». 
new source of litigation, unknown to former times, andnotan-* 
licipatod by the iramers of the act. The claiming of lands by a, 
naked possession against a title by a deed or grant, which clairaa. 
■ nvhenever made is grounded upon the act, and this mistake^, 
idea has encouraged those having no title, colourable or other- 
wise, to settle upou the lands of others, and commit trespasses^ 
with a view of acquiring a title by a continuation of such tres- 
pass for sevenr years together; and the same mistaken idea, has 
made men believe, that actions must be instituted against snch. 
trespassers,* to prevent the acquisition of title ; and thus an act, 
which breathes the spirit of peace and quietness, which flowed' 
from the solicitude to prevent law- suits as far as possible, and to 
remove the causes which perplexed men's trtles, has been mado 
the disturber of repose,, the mother of inquietude, the stirrer up 
of controversies, and a net to entangle men's titles. Instead of 
discountenancing attempts to get lands by unfair means^ with- 
out purchasing from the lords proprietors, or from those who 
have purchased from them ; instead of repressing any practice of 
settling upon the lands of an honest purchaser, knowing that the 
settler commits a trespass in doing so, and the land belongs to 
another, and not to himself; it is mad&to encourage and to che- 
rish such attempts ani^ practices* We may perceive the sound- 
est policy and justice, in protecting the possessions and confirm- 
ing the titles of those who. have paid for their lands, obtained 
granis and deeds, and settled down upon tkem, and who have 
cleared, cultivated and improved them for seven years together, 
believing them to be their own ; and who in all that time, have 
received ao information from a prior grantee, or those standing 
in his place, or their better tide ; but we can perceive no mo- 
tive for extending the same proieclion to a naked possessor or 
Ucspasser ; a design of that kind is not to be inferred either 
from the nature of those contfuversies which existed prior to 
the act, the causes which gave birth to the act, or from any of the 
terms employed by it to signify its meaning, when compared* to 
and explained by other parts ; and therefore there is no ground 
u> bjlievc it to hav€ actuated the nukets in any degree : the 
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fes8 so, Is the immediate comcquences of the docttme^ the io- 
competency of the ejectment^ but the competency of the writ of 

- tight after ihe seten years, fiibricate an arbitrary diatinction, 
tLofounded4 When applied to our circumsunces, io any principle 
of convenience^ policyi or justice i for with respect to inten- 
tion^ why nOt recover in the ejectment after the Seven years as 
Irrli as in the writ of right i A distinction which has never been 
recognised by the practice of thofte who have gone before utt, 
has never been found necessary to be admitted as a part of our 
law, prior to the year 1715, till the year 1799, during all which 
time the landed incerests and rights of the people have been sa- 
tisfactorily secured and protected, without the aid of tht writ pf 
right* 

Innovations in law^ like itinovatiotis in ^verntheht, are dan- 
gerous experiments ; since the extent of their influence cannot 

.be foreseen. And it id bow itiuch to be doubted, since the act 
of 1778, cap. 5, Whether, supposing a writ of right to be neces- 
cessary, it can be deemed a part of die law ot thit states From 
the foregoing remarks, admitting tbeiato be just, it is to be 

. collected, that the second section of the act ot limitations re* 
^;ards irregular, tnvalid and informal conveyances made b^.fore 
the actpas^rd ; that the third and fourth sections relate to cases, 
where several persons have deeds or grants perfect enough ia 

; form for the sanle tract of land t and some of these pei^ons iftn- 
iler deeds or grants of a posterior date, tjike and continue the 

.f'^issession for a considerable length of time : and that the trv^e 
tneaoioj and operation of the latter clauses, are to confirm for 

'ei'.i- Ue title ni iv.l Ruch persons, htfvhi:;a colour of title,.who 

'r .' r •Vriiij i\% p:>-OM 'ion und:r nnch tiuo, for seven years 

'- .ntry c.r r>'iit i:i law, excin: ,*is jsj-Tiinst prisons laboring 

Vxi l:v inc^pv^'iieamcutiuned in the i( uru>clau8e,.and as against 

.themako, if they shall not sue within the time limited after 
such disafiirmes shall be removed, hut not to» create any tide 
de nov9j upon the ground of possession, or other wiae* 

" ft 
Borrets vs* Turner. 

•p JECMENT. The lords proprietors grahtcd four hundred 
•" aiKi forty acres to John Worley in the month of March, 
X71T ; and he in November, 1724s conveyed one hundred acres, 
part thereof, to one Jones ; and afterwards he conveyed the rtri- 
duc, being 340 acres, to his son Joshua, who died, leaving two 
WOQB^ Joshua and William, and three daughters, Elizabeth, 
Louisa and Esther. Joshua entered and. died without issue ; thea 
William entered and died without issue ; an^ then the lands 
were divided amongst the daughters, and the hundred acres con- 
veyed to Jonf 5, were allotted to Esther. The Worlcys pos- 
sessed and cleared the tract of 340 acres for upwards of fbriy 
years, and extended their clearing into a part of the hundred 
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acres tract, and cultivated that part with the other, widiin the 
same fence, for the same time. 

Haywood^ Justice.^— The plaintiff \vho purchased of Esther 
tannot recover, unless he shews a good title in himself. It is 
needless to enquire what title the defendant has. The hundted 
acres were separated itom the residue, by a legal conveyance of 
. the patentee ; and the Worleys have no title, unless they ac- 
quired one by the possession they had of a part : A posscssioh 
of part, is posscssiou of the whole ; but then a possession with- 
out colour of title, will not bar adverse claims ; a possession 
with a colour of title for seven years, will bar them forever, and 
give a good tide and right of property to the4>ossessor. 

Verdict and judgment accordingly* 

Trustees of the University vs. Dennis Sawyer. 

T7 JECTMENT, The land was formerly granted to a maa 
-^ who went away before the year 1771, and has never beea 
since heard of. In 1780, part ,^f the same land was granted bjr 
the state to another, whose title came to the defendant ; and m 
1788, another p-art was granted to another person, whose title 
came to the defendant. It was insisted for the defendant, that 
the state at the time of these grants^ was entitled to the lands, 
either by escheat or confiscation : and having granted the same 
to those under whom the defendant chims, could not afterwards 
make a valid grant of the same lands to the University ; and 
secondly, supposing the grants to those under whom the defend- 
ant claims, may be voidable ; as having issued under a mistake, 
occasioned by a misrepresentation on the part of the giantces. 
of the sute's title to them ; they cannot be avoided in a writ of 
ejectment. • 

Per curiam, Moore and Hay wood.— The officers author!^ 
cd by the government to sell and convey vacant lapds, which 
had never appropriated by any grant, have sold and conveyed 
lands which had been thus appropriated ; they had no power frft 
that purpose committed to them ; and all such sales and all grants 
in consequttnce thereof, are therefore void The court will not 
'on a trial ifi ejectment, declare, that such grants shall be recalled 
and cancelled ; but they are bound by the t xpress words of the 
act of 1777, ch« 1, sec. 3 b 9, to say they transfer no title to the 
grautee. y^ 

Verdict and judgment accordingly for the trustees* 

Scoit^ an infant, per Guardian vs. M'-Dsnald. 

li^OOREj Justice.— -This being an issue in an equity cause^ 

^^^ the answer denying the bill, shsll be given in tvideoce to 

the jwry for the defendant. It is not conclusive, however, they 

m<iy ^ive to it only the credit it deserves* 
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^ Haywood^ Justice. — It should not be given to them as evi- 
dkoce* Kequiring the oath oF the defendant, is not for the purr 
|lo9e of making evidence for himself, but in order to compel him 
to confess for the benefit of the complainant, what otherwise 
perhaps he could not prove. 

Vide 3 Ack. 40r. 1 E. Ca.229, s- 13. 2 Vem; «4» P«we» 
€>n Contracts, 291. . 

Bryant vs. Stewart. 
TXEBT upon a bond, to comply with ^an aw^rd to be made by 
"^^ certain arbitrators — plea no award. — Replication suting aa 
award and breach— -demurrer thereupon. The award by the 
conditi(»n of the bond, was to be delivered before the 29th of 
April ; but there w<i8 a further writing indorsed, purporting 
that the award should be binding if made before the 7th of May. 
Moore^ Judge— -It should havel>een averred that the endorse- 
ment was made before the bond was delivered, otherwise it can- 
not be taken to be a part of the bend. 

Afionymous^ 

PER cicriam. — This. bond is executed by one partner fdr him* 
sell and the others ; he had no power merely as a partner^ 
to execute a bond for the rest of the partners, and it is not obli- 
gatory in the others. The former decisions in this country 
tiave i>een contrary to the present opinion qf the court ; but the 
.aathorkies cited on the part of the def<;ndant prove them to havo 
^been erroneous. The case in 1 Term Rep«. cited by Mr. Brown 
is decisive. 

Halifax^ April Tcrm^ ^799^ 

Ai«rRED Moore* 1{ i£ 



Christie* 

-pJECTMENT. The land in dispute was a triangular piece 
-^ and the question was, whether or not it was included with>- 
in the bounds of Jeffries^ patent, under whom the plaintiiF claim- 
ed : If it be, the plaintiff is entitled to i^ecoyer ^ if otherwise, 
not. Jeffiies'' patent begun on Fishing Creek, then east 320 
poles, along Pbllock's line to PoUock's comer, thence north to 
Bryant's, then along Bryant's line 320 poles to the creek. A 
north course from roWock*8 corner, intersects Bryant's line, at 
the distance only of ISOiostead of 320pol«ft fi^m the creek,, and 
at a point 1 90 poles from Bryantfs corner.. The ptaintiflTcontend*- 
ed that from Pollock't> corner to Bryant's, described a line from 
' one corner to the other.. The defendant, that the line described 
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ia the patent being from Poilock'a armer north coliM not bcr ^e^ 
parted from i the words of the patent were as well sausficd* 
should the line from Pollock's corner terminate at {^ryant'b line^ 
as if it terminated *% Bryant's corner. And his counsrl citrd 
the reported case of Busteh against Uill^ Haywood's Reports, 22,^ 
rdlativHs to the same land, urbere Judge Williams iiaid so dctrr-f 
mined. , 

Moorty Jmticc.--f There 19 p^rol evirlence jn this ca$e, tend- 
ing to prove, that there waa an old marked line from Fi>)lock'4 
to Bry^nt'jr corner; and some ancient deeds are-botindcd by that 
line. The ^rst stttlers of this country risked ihtir lives in 
coming to it, then a wilderness inhabited by savages, to uY^ up 
lands, ami to improye their circumstances : they were invited 
to do so by the lords proprietors, who sat at their ease at hume 
atod received the purchuase money, and derived a revenue from 
the lan4s after they were sold : they appointed ar^d continued ii^ 
office,, the persons who recfsived entries, made the s^urveys and 
issued the grants j and they in justice were responsable for tlKi|f 
mistakes. The settle^ of the coiintry had no shftre in the ap- 
pointment, nor in any of the mistakes that happened.—- If these 
ofl^cers wronged the lords proprietors, the blame is imputable 
to the lorcjs proprietors themselves : if .they wronged any pur- 
chaser by a mistake, that should be rectified, and ought not to 
prejudice him* The report states a n^mber of cases in which 
mistakes have been rectified by juries, upon trials in ejectment, 
upon evideiice of the mistake ; and if these cases were la\/ for- 
Iherly, they are so nowr^rand Qught tp prevail in the present z% 
well as in any other case. | am of opinion, if the jury are satis- 
fied the line really intended, was frpm ope corner to (he other,' 
that they should find for the plaintiff,^ notwithstanding it is de- 
scribed iu the P4tei|t ^% # line rooni^i^ north from pollock's cor- 
ner. 

Yerdict *fji^^^'^^^^ accordingly. 

Note.— We should be cautiouis* ,^ ^iarting from the worc!$ 

qf a deed : bqt here \t stood ^VjSfor '** ^^^ ***^* ^' ^^^ deed, 
whether to go a north course^ or ^rv^am^s corner \ and that 14 
, ^^ck an axnbiguity ^ ziuiy be explained in a d^fcd. 

Toung vs. ffarris. 

P jfEGTMENT-^in which ^e plaiatifT declared for the whole 
rM tract, and set up his t^ti^ i|i the evidence to an undivided 
half- 

Moore^ J[udBe.-^l*he plaintiff must be noQ-suited : he should 
have decbured for an undivided mohy of the whole ; ot^ierwise 
the action of .ejectment will be made to have the openction of ai 
ivrit of partition ; itx; the sheriff canpotpiu the plaintiff in pt^r 
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session of the balf he claims, not being suted to be an undivided 
haiif, unless he previously make a div'ison and ascertain the moicy 
the plaintiiBFis to have. Gaskio ps. Gaskin, in Cowpcr, 657, i^ 
oot like this case^ for there one teoaot in cnmrnoa recuvcred 
agaiosi another, the plaintiff was non-suited^ aiid though .he. 
moved several tiroes afterwards in this term to have the oon-r 
suit set aside, he.did not prevail. 

^itre dfi &oi\ and see law of ejectment, 109. 1 Rolls* Ah. 
986. 1 Sid. S29. 1 Burn 326, 330. 2 Bolls. Ab. 704>^ p. 22. 
C;iwp. 6^7* 9 Si. He. 973, 974, 975, t012, 1013. 

X^ TLI^ oF exchange drawn from this state, upon a person in 
-^ Pniiadelphia, and protested for non-payment ; but it had, 
not the words for value received. 

Per curiam-rr'T^ii: act of 1797, eh. 22, will not apply to this 
bill, so as to entide the holder to ten per cent, damages, for want 
of the words, for value received ; it is governable by the rules' 
of the common Uw. 

JCnight vsp KnighU 
^^T^ILL by a married woman for a separate maintenance, on ac- 
f^ count of the ill usage of the husband, and demurrer thereto^ 
for that it was not brought by htrf rochein amie* 

Plummtr for the plaintiff, s^id, it had been the practice in this , 
jcourt to institute ;such suits v iihout a prochein amie ; and he/ 
.cited .two pr.ctdv :? s Hn ;: • m. Huut.r an! 13 vjt'iw i>.?. Bar-, 
yuw. IL; ."^ 'i'l, in ii'! •/. -'j'i, i.a some a^^^' ^.^ ,l J!j rochet n mrla had 
bc-f » rr'.;.tir« J, 1m ( »-Jer that hj uaght iwi .^Vvr x'-.l ':^?\^ : bu;. even 
lh<trt\ liic ;rj'tir^ bad vr.^'.vil, and iit ::.)inci..stunces, the wife 
had sued wiJ^ovi; one. 1 ;*t: same reason for requiring a pro^ 
^^cm oii^V did nt/t cxla: in this s.atc, since the act of Assembly 
raaking it necessary lor aU persons to give security- for costs be- 
fore process can issue ; and th^t such security had betn actually 
given in the present case, and to shew that th^ practice in Eng- 
land had been both ways, he cited 1 £. Ca. 67, which cites 1 Ch. 
C. 4 & C. 4. 

Thereupon the court, JUkore and Haywood^ ovcr-ruled the 
demurrer, and ordered that the defendant answer. 

Jngks vs. DonaldsoTU 
npHIS cause comi()g On again, and the same evidence given at 
^ before, MoOtt^ Judge, was of opinion the transaction was 
fraadulent and void, and Ingles recovered: 

Hamilton vs. Mary Williams, 

npHIS case now coming oh, MQort^ J^g<^f ^^ of opinion that 
-*• the witness was incompetent* 
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Barry vs. Ligics and others* 

ACTION for assault and battery. 
Etftr MooRi, Judgt:«-*Any immedniteprovoeation giveir 
to the dctendants may be shewn in evidence to mitigate damai* 
ges ; but soy remote provocation shall not, for then we should 
have to go into quarrels and disputes that existed perhaps for 
years before the fighting : such should not be considered as sti- 
lauiating the defendants to fall upon the plaintiff at so late a pe-* 
riod, after there was time for the passions to cool and for the 
parties to reflect* 

Fetts and Wife vs. Miry Foster and William Thomair. 

'T'HE plaintiffs were entitled by the will of Foster, deceased,. 
-■" to a considerable part of the property he left, upon the mar- 
riage of the defendant, Mary. The bill stated that she was mar- 
ried to the other defendant, which they in their answer deried. 
Moore^ Judge. — The answer of the defendants is evidence lor 
thtm — and as such, shall be read to the jury': but it is not con- 
clusive evidence ; there is no positive proof of a marriage, but 
there are circumstances which tend that way ; they have lived 
together a longtime as man and wife ; have had several childreo ; 
and she was as the witnesses say, a woman of good character 
before these transactions—- whence it is presumable, she would^ 
not have associated with the other defendant as she has done^ 
unless there had been a marriage. I am of opinion, that upoir 
such evidence, the jury may ftnd a marriagevAnd they did so» 
Vide 3 Atk. 40r. 1 £. C. A. 229, s. 13* 

Greer vs. BlackUdge. 
IDLACKLEDpE assigned a bond foif money to Greer, who 
^ sued the obligors, and took thsm in execution^ and they took 
the benefit of the insolvent debtors act, and were discharged. 

Moore^ Judge.-— That is no satisfaction of the debt, md the 
plaintiff is entitled to recover notwithstanding. 

Verdict and Judgment accordingly. 

Butts vs. Drake. 
T7JECTMENT. The jury retired and found a verdict ; but 
-*-* whilst they were out the court adjourned, and they separated 
without delivering their verdict to one of the Judges ; but deli- 
vered it next morning in court, and it was tnitrtdde bene esse : And 
after some days consideration, Moore^ Judge, decided that it was a 
good verdict notwithstanding the objection, that it should have 
been delivered to a Judge bcibre the jury separated. 
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Anonymous. 

TITOORE, Judge. This is an action brought by a British crc- 
^^ diior, under the treaty of peace, for a debt contracted ia 
this sute before the war, which debt was riFectually cf/ofiscated 
by a sovereign power, having a right to mai^e the confiscatiun.— ^ 
A treaty has not the omnipotence attributed to it-^that of taking 
a debt from the state which lawfully belongs to it ; or that of 
re-charging a debtor who has actually paid into the treasury un< 
der the existing laws, and has {Procured a discharge agreeably to 
ibem before the treaty .^-Anti I would not now suffer such suit* 
ors to recover, but for the consideration that they may recover 
by suing in the Federal codrt. As to the interest I am very 
clear it ought not to be allowed, but from the time the debt was 
demanded after the treaty ; these creditors did not return till 
loog after the war, most of ihem kept the bonds in their posses- 
sion beyond sea, so that the debtor could not pay. 

Haywood^ Judge. I am of the same opinion now, I was of 
at the last term — that these debts are recoverable by the law of 
th« country, and for the feasons I then gave : as to the interest^ 
I .agree ; The debtor is not bound to seek his creditor beyond 
»ea ; but then it should be disclosed by plea that the creditor was 
beyond sea ; and further, that the debtor has always been ready, 
since the ratification of the treaty to pay, and is now ready ; and 
he should pay the money into court in verification. of the latter 
part of the plea : How else are we to know the creditor was be- 
yond sea I Or how has the creditor an opportunity of shewing 
where he was and when he returned, unless by replying to the 
plea of the defendant J The omitting to make such plea, and ^o 
give such opportunity, amounts as in all other cases, to an adinis- 
aion on the part of the defendant that no such fact exists. In- 
terest is to be paid in all cases of bonds, unless where by a ge- 
neral law, or for some general reason it is suspended for a time ; 
as during the time of our war, or unless the defendant by a plea 
of tender properly pleaded, will shew, that in justice he pugbc 
not to pay it. 

So it waa adjouirned, as also were several other cases in the 
same predicament. 
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Altrcd Moore, 1 v^^^^ 
John HaywooDj j ^ 6 • 



• vs. Ashe. 



•p JKCTMENT. Walker had sold the land to the plaintirs 
^ father, sad had given bond to exectite a title at a fumre day, 
and the father by deed declared that these lands were purchased 
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tor the plaintiff, &€• In the time of the fate war, the commissi* 
«>ncr« of the coiifacatsed property, sold ihc larid*as a part <3f'chtt 

' rstate of the fatbtsr to the defcodttnt, who took possessfon ia 
1786, and cdntinued that possession to the present times his 

..grant from the state wa« procured about two years ago, and in 
17SB^ a short time before the instilutioooi this action, Wallccr 
executed a deed to the plaintiff. 

HajfWood^ Judge.*— The defendant has had a seven j'cars pos* 
•ession, but without sdkf coloiir of title fur a great part o f the 
t)me^ and therefore his possession will avail -him ncjthing t But 
then Walker executed thi» deed to the plaintiff, when the de- 
fendant was in possession, claiming the land adverseh*, and 
Walker had no means to recover the possession but by aetioo ; 
»nd therefore could not legally execute a deed so a6 to transfer 
his ri^ht of entry to the plaintiff. 

Verdict and judgment for the defendaQC^ 



Butgwyn vs* 



. . /^NE of several partners drew a bill of cxhange, subscribed 
^^ with the name of the company ; which bill came by endorse- 

• ment to (he plaintiff, ami he sued the administrator of one of 

. the partners, there being another partner still alive* It was ch* 
j«cted that he ought to have sued the survivor ; to which it was 
answered, that should have been pleaded in abatement : and fot 
this wa« cited Rice vs. Shate, 5 Burr. 261 !• 

Par curiam, — The objection may be now t;»lcen, and it is fatd^ 
•Where there are two ptirtners and one only '*'-. jiied, he •.'^•.—■Sf^ 
y«*i contracted also with an«nher, who by the cor^t! - - '. t > 1;;!..^ 
^ith me to <;ot»t.ril*ute tn ih;r por.'-.r^^-^.^ r ef ii : I; , I'l .'v.vf 

-^es^^nd the wliole deki «urviv^?. n- »:\A:i i' ? otiic:, ? .i '.hf • % 
excutors of the deceased are not liable i*: all, you ch*inot make 
t4iem'S0l)y suing them ; then shewing in evidence that there is a 
surviving partner, proves them not liable to the contract, and 
consequently not to a reeovery in the action. 



Trmtees of the Vnivrrsity vs. 



T}ER curiam. *^A. devise of lands to an alien, is void.*— These 
'*' lands could not have been confiscated as -belonging by devise 
to the alien ; the devisor cKed without heir } the devise operated 
nothing ; the lands therefore escheated, and the Trustees are end* 
tied to recover* Verdict and judgment accordingly. 

Anofiynwus* 
'jpHlS was a collateral issue, made up by the direction of tlj.c 
"•*■ court, between the heir and administrator— in wnich the 
question was, whether tlie aifministraior had fully administered. 
Amongst other thinj^s, he offered an account, stating a charge 
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fer|^is troabl« and servUes, in doing the duties. orantdmim4. 
fttrator. 

HaifwoQdy judgc^— By 1789^ ch, 23, sec. % the tdministrator 
sh^U retain it) his hands do more of the deceased's estate tha^ 
ammints to his necessary charges and disbursements, and sucht 
debts as he may legally pay within two years after the admini«« 
deration granted : he cannot, therefore, be aUoyred for any thing 
but actual expenditures ; not Cot loss of time or penonal aetVic^a* 

Vide 3 P. VV. 249. 2 E. C. A. 454, sec- IQ. 

State Vs» HalL 
IrrS was indicted for stealing a male slai^, the property of the^ 
-*^ prosecutor, against the form of the act of Assembly ; andt 
be was found guilty as charged.-*-*-Whereupon, Badger and 
^oaiin moved an arrest of judgment ; for that the indictment 
^id not state the stealing lo have been with an intention to sell 
f»r dispose of to another, nor with an intention to appropriale iQ 
his own use* The words of the act are, ** Thst any persQQ oi; 
^ persons who shall hereafter steal, or shall by tuolencf, seduc- 
^ tton, or any other means, take or convey %way miy slave or 
** slaves, the property of another, With an intention to sell or 
*' dispose of to another^ or to appropriate to their own tis^ such 
*^ slave or slaves, and being thereof legally convicted i or shall 
^^ upon his arraignmenti peremptorily chaiiengn mo9e than 
**" thirty-five jurors ; or* shall stand mute^ shall be adjudged guiU 
V ty of felony, and shall suffer death without benefit of clergy." 
They said there was no such thing at the common law as tha 
stealing of a slave i not only because it did not reoognise slavery, 
but also because larceny can be but of inanimate or kpraiional 
subjects 2 wheteas a slave possesses the faculty of reasoning and 
the power of volition like other men. If carried away with his 
consent, it Is seduction ; if otherwise, he can declare his own* 
er and be restored to him : be is not in his iwitiire, cafiahle likii 
those things \7hieh are the subjects of larceny, of being coneeaU 
ed forever from his owners: be was pot a subject of theft by 
the Roman law, nor by the law of any country where sla\-ery 
has been tolersted ; nor could a villain be stolen by the cammod 
law. Then the stealing of a slave is not now felony in this state, 
unless done under all the circumsumces mentioned in the act, 
and that conuina- a circumstance not stated in the indictment. 
The Judges of a free country are bound to decide upon penal laws, 
especially those ol* the capital kind, according to the letter; they 
may perhaps be governed by. the spirit so far as to restrain their 
/)peration in c%ses falling within the letter, hot evidently not 
within the meaning, but not to extend the meaning beyond the 
' Irrrer, to hiiag a case by construction under the punishment of 
t«e act, which is not within its letter. This rule is indispensa- 
bic to the safety of every citizen ; it protects him in the enjoy* 

P 
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ment of Ws life, against every possible attempt to condemn 
him, under the pretence that he has offended against the mean^- 
ing4>f a penal law,' ^hich meaning wtrc construction permit- 
ted in such cases^ may be amplified at pleasure : therefore, where 
die third of H. 7, ch, 2, enacted, " that if any person shall for 
hicre, take any woman, &c. and after wa ids she be married to 
such misdoer, be. that he dhould be capitally punished :" though 
the talcing for lucre seems not to be a circumstance to enhance 
the offvince, yet the indictment must state that circumstance ; 
for. Bays the book, such are the words of the Statute, 4 Bl. C. 
208. — If a statute enact that those whb are convicted of steal- 
ing horses, shall be capitally punished, he shall not be thus pun* 
ishcd who is convicted of stealing but one horse; 1 Bl. C 88. 
If « stamte make the stealing of sheep or other cattle to be a 
capital offence, the Judges shall not say what animals 'are meant, 
to be included under ttie words, other cattle ; 1 Bl. C. 88, so 
strict is the rule. Then with respect to the act of Assembly, the 
word " steal" must "be connected with and govern the words 
** slave or slaves, the property of another,'* as well as the words 
•* take and carry away," otherwise the fact of stealing no matter 
what will be a capital felony ; and as the words ** with intenti- 
on," &c. immediately follow in continuation of the sentence, be- 
fore any new sdbject is taken up, without any disjunctive parti- 
cle, in the same breath, and so as to complete the sense of the 
speaker, they are by all the rules of syntax, concommitant upon 
them, equally wb'en governed by the verb ** steal" as when go- 
verned by the vcrl)8 " take and carry away ;" and then resldendo 
singula singulis^ the act stands thus :| •* That any person or per- 
sons who shall hereafter steal any slave or slaves, the )iroperty 
of another, with intentien to sell or dispose of to another, or appro- 
priate to their own use, such shve or slaves ; and that any person 
or persons who shall by violence," &c. and thus the fact charge d in 
the indictment is not the same fact with all its circumstances as 
IS specified in the act ; and being not guilty within the act, he is 
not guilty of any felony, and the judgment should be arrested. 
Moore^ Jttdgc. — No rule of the common law expressly de- 
cides that the stealing of a slave is larceny, but there is a rule 
*vhich says, the stealing the personal goods df another, wiih a 
' felonious intent, is larceny ; and a slave is the personal coaitel 
of his owner: the rule protects every speceies of personal pro- 
perty, though not known as a subject of property when the law 
was found. With regard VJlbe act of Assembly, it was passed 
in turbulent times, when it had becoihe :i practice to carry away 
slaves under pretence thattbey belonged to the public as confis- 
cated, or were owned by disiffected persons or the like ; ihey 
were sometimes carried off privately and by stealth j at other 
times openly and by violence: the word *^ steal" reaches the 
former case ; the words next following, repress the mischief of 
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ft carrying aw^ by opeii force, or by persuasion or other mcana 
than by stealth, but nevertheless with an iDCcntion to appix>priate 
to his own use :^.che \)^ord ^^ stear' tx vi termini y includes an isk* 
tentioD to appropriate to his own uae, or to sell or dispose of 
to another, and theiHtfore the intention expressed in the act, if 
applied to the case of stealings is useless and redundant. Th^ 
offence meant by the legislature, is completely. described wichouc 
them by the word^ ^^ steal," but with respect tathc. latter branch, 
the taking aiid carrying away by luolence, &c. do not necessarily 
fniport the. intention mentioned in the. act, and is not so detri- 
mental and injurious as when accompanied by that intention : 
io that pare of ihe act^ the intention is a principal ingredient of 
the offence, and to that it is applicable, and not to the other ;. 
and I am of opinion not to arrest the judgment. 

Maywocdj J.^^Sfi concurred in opinion not to arrest judg^* 
xnent.. 

^/erf— As the indictment concluded against the form of the 
act,. whether it were gi>od as an indictment at the common law ;, 
and whether in all ev-ents he was not entitled to clcrgj' ;, which 
is not taken away unless the indictnienc state every circumstance 
as attendant on the iact, that the act iisrll' states and brings the 
prisoner within the very letter. 2.H. H. P. C. 336| 344. Dy- 
er, 183. 1 Bl. C. BA 

Halifax^ October Terni, 1799^ 

John Louis Taylor, 1 ^ . 
John Haywood, J y««<ir^«» 

Plummer vs« Christmas^ 
r^HRISTM ASS, about five years before the institution of this-- 
^^ action, assigned a bond to Plummer, wherein Willis was 
the obligor. The debt secured by this bond,, was further se- 

'cured by a mortgage on a tract of land. 

Per curiam .'—Where a negotiable paper is assigned as a bill 
of exchange or the like, that, transaction ;s regulated by the law 
of merchants ; and by that law the asBijg;ne mufst apply in a rea^ 

. aonable time lor payment ;. and if payment be refused or delat- 
ed, notice thereof must be given- in reasonable time f and la 
£itlure of a compliance with these conditions-, tho assignee can- 
not in general maanuin his action. H« cannot nMintaio it in 
any case, unless he shew^.the drawee had not any of the effects 
•f the drawer in his possession* But in case of unnegotiable pa- 
pers actually assigned, the law is otherwise, bebg constructed 
Bpon principles of natural justice and equity. The holder of 
the paper must apply in reasonable time and give notice of non- 
pay meat in reasonable time ^ axid ia failure thereof, if a losa o£ 
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(he 4ebt tt^CixiMy hftppeas, the kold«r oS' die puper «haU bear k % . 
jottice requtrmg that he by whose ne^b^nce a Iom has hap- 
pened, ehttll suffer by it ; but if no lots hM (ictauUy faapptne^l, 
the MSfgoee m«y recover che 4ebt ol' the Jissignor, Alibuugh he 
has not given notice of imn-paymifnt io iHsatonablc time. He 
nKiy return the paper when he cannot procure the obligor to pay 
it^ Here U no loss of the debt, which inoat fiill either upon unc 
or the other : for though Willis, the obiigr)r, i« iii&Eolvept» y^% 
CiYrwtmsMM, the aisigoee, U safe by meana of the i^iongage. 
Verdict and jadgment ior the pl^intiC^ 

Yiil^our vs. the Adminkttator^ cfKay^ an^thc Trwtcff vfthm 

UniveMty, 

IS^ER C{4r/am.-^Xay .purchased of Blaclr, the lots and amall 
^ trace of land in question ; and Blacji; had prcYiouftly purchas- 
ed of Qilmoi^r, who all along retained the legal title, and yet re-r 
tains it* A decree oi this court direct<;d Gilinour tp convey ta 
%^yr upon Kay^s paying the balance of the purchase nnoney to 
'B.lack's adipiniatrator i but before this decree was ex,ecu(ed« 
ICay dit:d and devised the premises to his sisters residing in 
Great-Britain.v-*We are of opinton they cannot take by this 
devise^ being aliens ; and that the equitable estate which Kay 
had, vested by his death in the trustees of the University .-^-ak 
The word fscheat^ as used in our act of Assetnbiy, embracea 
every case of; proper^ falli&g'to the &0v(^r9.ign ^ower lo;r yrant 
ofanowaeir* 

Smith vs. Wlsaven 

T>^i^ ez£jriajfi*"RrIf an action of trespass be brought (qt kiH^DS 
^ a negro slave, pending w iadictment for the same fact, and 
the indict-ment be first tried and the defendant acquitted of the 
felony, that proyes the trespass* never was merged ; and th^ 
plaintiff may proceed to try his action, notwithstanding the obr 
jection that t^esj^ass qous^j* ^ coijn&nenc^ till af^er a trial fc^ 
the felony. 

Corbln ond others, v^. Waller tind others. 

^.££(e8Wam4Wrhe ea^ecutttr, who is one of the defesdaottv 
-^ .procured an order frooa the county court of Warren, co sell 

.tbe slaves of the testator for the purpose of making a division 

fAmongst the legatees, there being uve negroes and six legatees ; 
she juiy have ^und ihat 'this sale was eondu«le4 fairly. The 
ca^ecutor himself purchassd four of Uie negroes for leas than 

*lbeir Yalue. Had the «ale been for the purptise of naismg mo- 
ney tOjpay debts, there is no doubt but the purchase by the eat- 
ecutor would be void. The general role b, that a person cur 

^ trosxed b{r the law to sell^ shall not be a purchaser : t|ie rule Vl. 
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#Q formed to prev^at the fnuds which a w»d( of tht rule woul4 
give birdi to* Ic seems to us, the sale in the prc«en& c«is«, if 
v>'i:!i'iii ti:c reason of this rule; but we will take lime to coQskler 
ct u. It ha» been often determiDed, that the rule extends to 
atteritl^fe aeliiag by execution, who cannot purchase ^nder an/ 
form «t aach sales made by thcmseUrcs i and ko executors scUing 
to rai&c moucy for -the payment of debu. 

State vs. Knighu 

HE was indicted of passing counterfeit bills of credit, of the 
likeness of the genuine hi^is of credit of this state, in Vir- 
ginia.-^The indictment was drawn upon the act of 1784, ch. 25« 
Iter. 4 ; and whereas there is reason to apprehend that wicked 
and tU disposed persons resident in the neighboring states, maka 
n practice uf couticcrfeiting \ht current bills of credit of this^ 
etate; and by Uieinselvffb or coiisaaries, utter or vend the same 
with ah intention to defraud the citizens of this ^late ; Be it 
therefore enacted, tiiat all such persons shall be subject to the 
satae mc^e c»f iriiil, and on conviction, liable to the same pains 
aad penahica as if ihc ofiVnce had been committed wiihinthe 
limits of this state, and be prosecuted in the superior court of 
any district within this sute.-^-»* And he was cunvicted. 

Pier curiam*— "This state cannot declare that an act done in 
Virginia by a citizen of Virginia, shall be criminal and punisha- 
ble in this state : our penal laws can only extend to the limits of 
this sute, except as to our own citizens : but granting that our 
legislature could enact laws for the punishment of offences com^ 
jDitted in Virginia, still this clause only extitnds by implication ; 
lo acts dope in Virginia ; and no penal law can be construed by 
Unplication nor otherwise than by the express ieuen 

He was discharged* 

WUmington, November Term, 1799. 

John Lovis Taylor,! y j 
J CRN Havwoop, J -^ « 

Blake and Green vs. WheaJbn. 
''VKTHEA'^fOif ^axidMs partner drew a note pavable to Wbca* 
^^ . Aon er order, whi> endorsed tathe plaintiffs.<i^Th?re was 
a verdict for the plainuffs, and a motion m arrest of judgment ; 
and Aipoa argument, Mr. yoeeiyn insisted that while the note 
was in the h^nds of Wheaion, no action Could bit mainuined 
^pon it ; be being one of the payors as well as the payee, he 
i;ould not sue klm^lf, do|- could he si^e another alone ; and as 
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he hsd no right of action himself, he could pot transfer such- ^. 
, right to another. 

Per curiam^ We may consider this paper *s an authority or- 
power given by both paitners to Whea^bii) to draw on the pan«» 
Derhhip effects in far^'or of some third pertu^n ; and as an engage*' 
ment of the pftrtners, that it shall he paid, which fs an accept- 
ance ; and then it is an order dj^awn by VVhca^i^ a»>d accepted 
by himself and partner in favor of the pUintiiFs, which is a valid* 
contract. It is not unusual for partners to draw, payable tc|- 
tliemsclves or their orders 2 Doug* 653 ^ and forose or both- 
to eudorse to some third person, tlica why not two promise to 
pay to the order of one I 

Judgoient for the plaintiffs^. 

OCLfa, to revive a judgment, to which the defendsnt pTeadtrf£> 

^ that he had been formerly arrested for the same debt on ^ 

ca, sa. ' 

jGCi'lyn for the plaintiflf, cited 1 Show, lT4t, 1 Salk. 27t«^ 

Barnes, 373. 4'Burr. 24, 83. 2 Mo. 136. 

Ftr curiam.-'^Thi: single fact of having been arrested on a^ 
ca, s(L without saying that he Was discharged from custody by 
consent of the plaintiff, will not discharge the judgment, f»r he* 
might have escaped, or have been discharged by the officer ; and 
as the plea has not stated how he come out of custody, the pre- 
sumption is, that he obuined release by such means as would 
not discharge the judgment. 

Judgment for the plaintiffs 

Edeaton, April Term, i8cx5. 

Ballenttne and others vs. Poyner and wife* 

npHIS was an action in the county court, for waste^ and a ver- 
-*■ diet and judgment thereupon, and a writ of error wherein 
general errors were assigned ; and amongst others, Sldde relied 
upon the following : 

First — That the county court had not jurisdiction. Second- 
ly — ; An. action of waste will not lie in this country: what is 
waste in England, cannot be so considered here, and there is no 
act of Assembly to dcfme what waste is. Thirdly — A view is 
incident to the action of waste — and here it does not appear up- 
on the record, that the jury had a view of the place said to be 
wasted ; and notwithstanding this defect, there is a verdict and 
judgment. 

Per curiam, Haywood, Judge — The words of the act of 
ir7r, cii. 2, sec. 61, are, " That the county courts shall have 
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'^ jiins diet ion of all causes whatso^^^pr at the common law, 
*• tirithin their respective counties, where the debt, damages, of 
** cause of action, is above twenty pounds, except certain cases 
•* within which the action of waste is not," And even as to 
thtfse excepted cases, many of them are now under the jurisdic- 
tion by subsequent acts. Second^ — It is true sonic difficulty 
tmy arise in precisely determining what shall be taken to be 
waste ; but that is no argumrnt to prove that an action of waste 
will not lie : There arc many things all men would agree to be 
waMe ; though there are others which might divide opinions. 
Suppose a^vidow pulls down valuable buildings in order to 8ell 
the timber, or to erect new buildings with the materials upon 
aoother tract of land ; would it not be a great defect in the law 
were she not punishable in an action of waste for this ? I would 
define waste thus: an unnecessary cutting down and disponing 
of limber, or destruction thereof upon wood lands, where there 
18 already sufficient cleared laud for the widow to cultivate, and 
over and above what is necessary to be used for fuel, fences, 
plantation utensils and the like: but if it respects juniper 
swamp, and other lands similarly circumstanced, where the tim- 
ber made into staves and shingles, is the only use to l)e made of 
the lands, then tlie devisee or widow shall not be liable to waste 
for using such timber, according to the ordinary use made of 
the same in that part of the country. As to the third objection, a 
view at the common law was not only incident to the action, but 
necessarily to he observed therein. This, however, is altered 
by 4 and 5 Ana, 616, where the court is directed to order a 
view in such cases where to them it shall seem necessary. 

Judgment for the plaintiff. 

Brycf'^s Executors vs. Stcxvart, 

DEBT ; and upon oyer craved and had, the defendant pleaded 
non est factum^ and no award made. The plaintiff re- 
plied an award, setting it forth, and stating it to have l>een made 
before the 8th of May, and assigned a breach in not paying, &c. 
is^ue was joined upon the breach, and as to the award itself, 
there was a demurrer and joinder, which now came on to be 
argued. The comlition of the b«>nd was, that the defendant 
would stand to, abide by, and perlVrm the award of the arbitra- 
tors, if ihe same should be made before the 30th of April ; but 
the defendant afterwards endorsed words, purporting that he 
troald pel form the award if defivered before the 8ih of May : 
and it was now insisted by the defendant's counsel, that this cn- 
dors^'ment being not imder seal, and having been made after the 
delivery of the bond, %va3 no part thereof; and therefore that 
the award being not delivered l>cfore the SOih of April, was not 
binding on tlie defendant : and he cited 3 Term, 592 ; where a 
parol agreement to enlarge the term of building a house, stipu- 
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Uted in » deed of covenants, wm not allowed of ; and tlicrefsi 
the i)ore« is stated anoiher ca<r, where the tinrif f * r making aa 
•ward being enlarged ; not saying whether by parol or howothcf. 
iviRC, was not allowed, 

£ contra^ were cited Mod. Entries 254, and 6 Mo* 337- 
And by the court, after two days taken to consider :— The 
question is, whether tise endorsement be part uf the bond— »!<* 
if it be, then an award made within the time limited by the cn^ 
dorsement, will be goofU I agree with those who say that tor 
be a part of the deed the indorsement must be made before the 
delivery thereof: but then if a deed be delivered and fail of hs 
effect, and the terms of it be to be altered, and stH:h aUeration be 
accordingly made, it is no longer the old contract, b(*t a new 
one ; and in order to effectuate the new contract, the i^eed con# 
taining the same, must be delivered. The case in Cowper« 
where husband and wife mortgaged the lands of the wife, aod 
after the death of the husband, she wrote to the tenants topaf 
rent to the mortgagee ; this was construed to be a new delivei^'^ 
because tantamount to a new assent to the contract, is in mf 
opinion, decisive of the present : for if that act amoi>nted to s 
new delivery where the ^widow never had the deed in her hands, 
how much more will the circumstances in tKis ca?^e amount to 
a delivery when the deed actually was in the defendant's hands, 
und the endorsement signed by htm, and the whole paper re* 
delivered to the obligee } This 'made it to be a new deed in f$t9f 
jmd eonseqitently the endorsement being before the latter de« 
IWery, is a part of the deed-^and an award made bef* re the 8th 
of May, IS good* 

Judgment for. the plaintiff; 

Buntnde vs. Green, Amlnistrator^ t^c* 
rersus 

Whherspoon^ Administrator of Nash. 

■pLAIKTIFFS in these causes had obtained judgments Viifc* 
'*' nut any picas on the part of the defendants d^n\ ing their 
having assets : and an execution had issued in the fin^t instance, 
commanding the sheriff to h vy the debt de bonis teswtorh siy &c# 
e* v/ ^on. then de bonhprofn/s : And Judge I at: lor ^ on the ccTO- 
f?lalni ofjhe defendants, had issued a sul'n:srdtas. And now 
yf/^^^y ar^u ;d, t^-^at there is not anv book which warrants SO 
'*pr-dy i\ proceeding. Even Pettilei*s case, rerorted by Lord 
l*"k^-, and adverted to by WentWf»rth, page 1 16, will not permit 
^jl'fci. to be levied de bonh pToprViHy until a return of nulla bcnom 
Aw'l ?!* to the cases in this sute, H lywoocl's RepcrQ«, 2lB, 298, 
5;'» ^'-.y fiirrher than to warrant a special^. y^.a^f r mdiabona re» 
♦iirned to a tjeneral one. Cases may baopen wheie even that 
niodc will be found subject to intonvenicucc : for suppose after 



Edcnton, April, liJoo. 113 

jiid^ent, the personal chattel which the executor relied on for 
a.iti3iying th>i plaintiff's demand, should perish hcfure the execu- 
tion satisfi:;:cl ; the siicrifF veould return nulla bona^ and a special 
Ji'fa. woaid immediately issue without gving to the defendant 
any opportunity to discharge himself by shewing the destruciioa 
of his assets. I should therefore contetid, we/e it not for Pet- 
tifcr's case, and the strong intimation given in the casts decided 
in this siate^ that a scire facias should go ; for there must be « 
)iew judgment to suppt '.t this special ^.ya.— The first judgment 
will not, for that is to be levied de bonis teatat^ris^ and the dama- 
ges dc bonis frofriis : and surely it is a little out of the ccir.mon 
course to give a new judgment in the absence of the defendant^ 
Upon t!ie mere rtturn' of nulla b$na^ that it should be levied di 
bonis profiriis. However, what I wish to establish at present* 
is, that a special^. y^. shall not issue until there be a return ot 
nulla bona; he cited Impey, 466. 

Per ct/r/am-^The spcciaiyJ.ya, ©tight not to issue till that re- 
turn : We will adhctc to precedents eVtii where they confiae 
eu to narrower limits than the reason of them rei^uires. 

Whitchurst vs. Daxus* 

THIS was a CavedL It had been tried by a jury oo the pre«* 
mises, who had giveti t verdict, which the county court had 
confirmed. A writ of error wai brought, and the error asAigned 
was, that it had been tried by 13 jurors* .Cro* C. 414, and 
Trials Per Pais, 70, were cited^ 

Per curiam — Our constitution declares, that iti all cootrover* 
siet at law respecting property, the ancient mode of trial by 
jur)% is one ol the best securities of the rights of the people^ 
and ought to remain sacred i^nd inviolable. It inay be said, if 
13 concur in a verdict, 12 jtnust nece^8arily have given their aa« 
sent. But any innovation amounting in the least degree to a 
departure from the ancient mode, may cause a departure ia 
other instances, and in the end, endanger or pervert this excel- 
lent institution from its usiial course : therefore no auch inno- 
Tatioa should be permitted. 

The judgment waa reversed and a new trial ordered* 

Borrets vs. Turntr. 
npHIS was an ejectment for 100 acres of land in the county of 
^ T)nrrcll. The lords proprietors granted*440 acres to Joha 
Worsley in 1734 : he died in 1740, deviymg his lands to his si a 
Joshtu : he died, leaving two sons, Joshua and William, and 
three daughters, Esther, Elizabeth and Lavioia. Joshua, the 
grandson, died ; and then William died ; and the lands were di- 
vided amongst the three daughters. The part in question be- 
ing lOD acres, was allotted to Eastber, January, 1792. In 1794^ 

Q 
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she conveyed to the plaintliT. On the 50.h of Aj^ril, 1725, John 
Wor*ky conveyed 100 acirs to one jviii-s ; and on the 4th of 
M^rch, 1729, he conveyed 340 acres lo J shua, dtRcribing ii as 
buu'idcd to the westward by ihe Unds in the possession ol Ja- 
Qib Blount, who then posse<:st'd the 100 acrts now in disputcf*' 
In the year 1770> M'Kie took possession of a tract of land called* 
Coo.>el^s a<ij )inir.g to this 100 acres^ and clainitd b<»th the lOQT 
acr<:s aad Cooper's tract ; and extcndrd the clearing; of C'^opf rV 
traa int » and over a part of this 100':c(es. About 30 years 
ajjjo^ M'Kie ran the line along the ed;;e ol' the planiatuin «»t* 
Woralcy, within the 340 acres. There was an executior against 
Moaeiey^ who then possessed the 100 acres, and M'Kie pur- 
<^hased it. 

Per cur/Vami.— Much has been said in the argument al>out the 
set of limitaiion : That has two clauses — <he first rrgarda pos* 
t):ssion under irregular and informal convtyancts made before 
the passing of that act, and conGrnns the title where there either 
l^d beeA a possession for seven }ears, cr where there had been 
a possession for part of seven years, which should be completed, 
after die act ; the other regarded future pusstssions and. titles, 
and meant to establish the title of a subsi qnent patentee or bar- 
gainee of a patentee, who should t4ke aud keep an undisturbed 
possession of seven veais under svich latter title. But it ripems 
no possession into title which is not accompanied with a colour. 
of thle. It is true, as argued, that possession of parr ^ is pt)S5ea« 
sion of the whole : but this apjiHes only where two patents cover 
in part the same tract of land, the one lopping o%'eF upoi> 
the other ; and both claimants are in possession oi i.hat part co- 
vered by bis patent, and not covered by the tether parent. He 
who has the elder title, is then in the h gal pobsession ol the, 
whole land within his patent, as well that covert d by ibe other 
patent as that which is not : but if one of the patentees actually 
(fits down upon the part covered b> bwth patents, and is in pos- 
session thereof seven years, the Krgal possession* is his, not -the 
other's J and the act of limitations will in such case complete 
his title, tKough tnc weaker one before : this mn«?t be however, 
an actual possession taken and kept by himself in pel son, his' 
tenants, slaves or agents ; and it must be a continued p<^ssessioa 
for the whole seven yt rrs. II in the present case, the 100 acres 
in^ dispute was severed by the convey aoce^if the patentee fr»>ni 
the 340 acre?t, his possession of part ol' the 340, extended nir. 
further than to the dividing line between thr 340 md the lOQ 
^cres severed fro;n it ; nor coukl it ever extend rnio the ICO 
apt'es so as to lipen into title, ui>less he by some other c^nvcy-^, 
ance, devise or the like, rc;;ained a colourable title tiiercto. 40 
years possession of ihe SiO acres,, could r.ot give a title to the ., 
WO acre tract. 

Verdict and j.uclgmeut for tlic dcleadaatp ^ 
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Anonymous^ 

PER ct<r/am.— The balance upon this dcht as found by the 
verdict ol iht jury, is a §uin under ;^. 20. It liM deem 
l>ruu^hi into thi6 court bysan appeal from the county court where 
'IK coqamenced* A |>art at' xUk act of 1786, ch. 14, see. T, n in 
these words : ^^ Provided, that no suit shall foe commeoced \^ 
** the first iDstance rciuriuhle to any court for any sum upd^f 
***jf . 20.'* Articles were delivered to the plaioti^ and ^h^rge4 
Ly the defeodaat ; for th;; delivery of which there was no stipu*' 
lacion in the bond, which wa^ for money i aiid the jury allowed 
Sh.cm: and the presumption is, thut they billowed, them, as st) 
offk. Then the rule is^ ih^t ii a larger sunr} is reduced by pay,*' 
xncQts under, j^. 20, the court will order a. non-suit, upon 4 ver* 
diet, ascertauimg the sum to bJc under £, 20 -, because plaintiff 
knowing of these, should have cicdit givtuior them, and cpn* 
sequcatly must have known ihe^ amoucK of the . balance : but if 
only reduced by set offs, the court will no; order a nonsuit, be- 
cause plaintilT could nut kn().w at tht- time of bringing his.acuoii> 
vrhethe.r the dcCcndaut would set oiTor not. 

.Judgment for the. plaintiC • 

D^n on^ the demise of Pi:nelopc Swann vs. . Peter Hfercer. 
'PJECriVIENr — and a special case mjde for the opinion of 
^ i\\K court,, ^hich was in substance this: That John Swaiio. 
died seizc-d infee of the lands in q<iestion,. leaving ah half sis- 
ter on the mother's side, a son, and a widow, the tiOw plaintiff 
the mother of that S)n. The premises, descended to the- sou 
from the father ; artd then the son died on the 11th of April, 1796. 
Ttic question is, uVnethtr the nftJthcr be entitled to any and 
what estate in the landBi 

' After a lengthy and* very able argument oa both sides^ the 
court gave judgment as follows i- 

HaywOody Judge — It is very true as has been argued,, that 
there is no necessity 00 the present ocg a si on,, to enquiit: intd the 
defendant'^ title ; fur if the plaintiff be not ejititled to the pos« 
session, there must be judgment for the d'efcudant : yet for the 
t satisfaction of the parties and the by-standera, I will make some 
remarks also vipow the defendant's title, and coriSidcr this case 
in three different points of view. First — supposing Johii 
Si^ann had died, noi lertving a son : Secondly — ^supposing the 
son had died^ not leaving^ a mother : Thirdly — what obstacle the 
mother can oppose to the descent on the sister of the half blood 
eii the mother^i side. 

'First, then, had John Swan died, leaving the defendant his 
half '6tstt)f on the mother's side, and no child, the case would 
have been under the governincut of 17S4f, ch. 22, sec. 3, ** If 
**aoy'pertfoii-dyiu^ iiiicsuce, scizid or possessed of any estaie^ 
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^^ or inheritance in land or other real Estate in fee aitnpie, and 
^ without i#aue« auch eatate or inhvriunce shall dtacend to hia 
^ or her brothers or siattrrs, as well those of half blood as those of 
^ whole blood, to be divided aationc^t them equally, share aiK| 
^ ahtre alike as tenants in common/' &c. 

Secondly-— Had the son died, leaving no mother alive, but the 
defendant, the half sister of his father by the motherV sidtr, and 
without a child, the half sister in that case would have been cn^ 
titled under 1784*, ch. 32, sec. 4: ^^ The same rules of dracent 
^ shall be observed when the collaterals are further removed, 
^ than the children of brothers and aisters.**— What rules of d< * 
•cent ? Why that the half blood shall take equally with the 
whole blood uader the restrictions mentioned in the proviso of 
the third clause, *^ Provided always, that when the estate shall 
** have descended on the part of the father, and the issue to whom 
^ such inheritance shall have descended, shall die without i'-sue, 
^ male or femile, but having brothers and sisters ot the pater. 
^ oal side of the half blood, and brothers or sisters of the ma« 
*^ teroai line also of the half blood, such brothers and sisters re« 
^ spectlvcly of the paternal line, shall inherit in the aame manner 
*'- as brothers and sisters of the whole blood, until such paternal 
*^ Ime is exhausted of the half blood ; and the same rylr of de« 
** scent and inheritance ahall prevail amongst the halt blood of 
*^ the maternal line under similar circumatances to the ezclusioq 
*^ of the paternal line,'' be. l*he half blood on the mother's 
side is excluded no longer than there is some of the whole or 
half blood on the fa:her*s side, and by the letter of the act, no 
longer than there is half blood on the father's side. If there* 
fore, there is neither whole nor half blood on the father's side, 
the half blood on the moiber^sside will take in the same manner 
as if there were no half blood on the fathtr^s side. Here the 
collaterals are further removed than to brother's and sister's 
children and the half blood ; namely, the aunt of the half Iiloo4 
on the mother^i side will succeed in the same manner as brothers 
and sisters, and their children succeed to a deceased brotherrr- 
that is to say, the half blood equally with the whole blood, and 
the half blood alone where there is none of the whole blood.—- 
And as the defendant in this view of the case would have been 
entitled had there been no mother; the third question is, can 
the mother oppose any obstacle to the descent on the half sister 
of the father? For if ahe cannot, the half sister remains entitled. 
This question must be decided on the act of 17M, ch, 22, sec. 7^ 
and the amending clause in the act 2d, 1784, ch. 10, sec. 3 ; thft 
first of them in these words: "Whereas by the law of descents 
** as it now stands, when any person seised of a real eatate in fee 
*^ simple, dies intestate without issue, and not having any bro-^ 
*' tliirr or sister, such estate descends to some collateral relation, 
^^ r.otwith:5taDdiog that the iaiestaUi mr/ have parents living |[ a. 
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^ doctrine grounded upon a maxim of law, not foundeil in rtur 

^ son, and oicen ini<|uicous in it^ consequences : Be ic tlii-rcfore 

^ enacted, that in cuttc oi' any person ciymg ititestatr, po&iiesscfi 

*^ of an esut« of inheritance without leaving any issue, aud not 

^* having any brother or sister, or tlic lawful issue ot such whv» 

^sh^U survive, the estate of such intestate shali be vested in fee 

*' ftimi>le in hie or her parent from whom the name wwi dtjhcd ; 

"or if such estate was <ictually purchased or otherwise ucquirvd 

^' by such intestate, then the same shaii be vesied in the iacLer 

^^ ot such intestate if living ; but if dead, then in the mother of 

^ suqh intesate and her heirs; and if the mother of the iutestato . 

^ should be dead, then in the heirs of such oo the part of the fa* 

** thcr J and for want of heirs oa the part of the fither, then t<# 

'* the heirs of the intestate on the part of the nfiother. — The iat* 

*^ teracc is in these words: Acid whereas by che sevttoth section 

*^ of the said act, real estates actually purchased or otherwise 

'* acquired, are to descend to the father if living ; but if dead, 

*' tQ<;n to the mother of such intestate and her heirs, by which 

*' the descent may be altered by the accident of death ; and the 

^^ paternal line which is f^vt^red in all othen instances, may Iks 

^\ deprived of the inheritance by such accident : Be it enacted, that 

** in case of the death of any person intestate, leaving any re.il estate 

*^ actually purchased or otherwise acquired, and not havirg any 

^ heirs of his body nor any brother or sister, or the lavvlul issue 

*^ of such, then such estate shall be vested in the father of such 

'^ intestate if living; but if dead, then in the mother for life ; and *^.^ 

^^fccr the death oi the mother, then in the htirs of such intes- 

^tateon the part of the father; and for want of heirs on the 

^'p^rt of the father, then in the heirs of the intestate on the part 

'^ tbe mother forever." These, if any, are the clauses which 

support the claim of the mother. She was m^t entitled as the 

law stood beftjre these acts ; and if she be n^t entitled under 

them, her claim is unfounded ; and the case is then just the 

Sam;; as if the child had not left a mother ; in wl.ich case the fa« 

therms sister of the half blood on the mother's side succeeds.— » 

K«)W the preamble to the seventh section of the first act states* 

the old rule excluding parents in favor of colUterala to be often 

noi always iniquitous in its constqiences, from whence it is ta 

be inferred that it was not the intention of the legislature t» mak« 

the parents capable of aucceeding to their children in all cases of 

a child's dying without children and without brothers. and sis* 

t^rs, but in some cases only. These cases the act goes on to* 

describe* 

The first of them is where the child has derived his estate 
from the parent, that parent shall succeed* This necessarily. 
means a derivation from the parent by some deed executed : it 
caoQot mean a derivation bv descent or devise | for in cither of 
t^sc c;t:.:r, the parent must be.u«ad b.:forf the estate vests Ui 
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the .child ;.-— irhereas the act supposes the psrcnt' witt be at'tve at 
tbc death oi the chiUl. In the case before us, the lands came 
by desccDC to the child from Che fjtther. 

The st-cood of them is where the chifd actually purchased the 
estate ; and that is not the case bel'ore us. 

, The third ui ihein is where the child otherwise acquired the 
estate.' 

These words cannot include the two former cases, for then 
the specifying the twe former were useless. It is iotcridtd to 
express some case different from these* They do not mean to 
coin^>rehciid the case where lands have descended from a 
parent tea child, because the fih clause of the first act speaks of ^ 
such an acqui;>itton as either parent may possiNy be alive ta ' 
tiikc^ " it shall go to the iatiier if living, and hi» heirs ; but if drad^ 
to xhc mother and her heirs ;" tantamount to saying, if both ' 
parents be alive, the Uihtr shall take ; but if the father be dcacl, 
the mother shall take. How then will this idea comport with 
the other of the estate having come fi^om a parent by descent? 
SiJppose liie estate descended from the father, he must necessa- 
rily bo dead, thuugh the act contemplates a case where he xnay 
possibly be living. Suppos:: the estate descended from the mo- 
ther ; then if the father be dead, she must be so abo, and yet the 
ici supposes she may be alive to take. The words " otherwise 
tcqOired** probably do not mean to include an acquisition by de- 
scent, because the third clause of the latter act sajs, if the father 
be alivr^ he is to succeed and his heirs after him : so that if the 
act meaos to comprehend the case of a descent, then an estate 
descended to the child from the mother, will be included. Then 
iruppose the child die ; the father's family inherits. Suppose 
the estate descended from the father, his family also inherits^ 
lr4y)ng. no chance for the imother's family in any event to suc- 
ceed eithtrr to an estate coming from the father or from the mo* 
Iher, but making the lather's family in every event to succeed 
to the mother's estate. No reason can be assigned fcr any such 
xnteiuion. Again: under the third clause of the latter act, if 
Ihxh father and mother be dead, or when the mother shall die, 
the faihrr being not alive at the death of the child, the estate is 
directed to go to the heirs on the part of the father ; and for want 
df heirs on the part of the father, to the heirs on the part of the 
mother. This supposing it to mean the case of a descent, and 
that of a descent from the mother as well as a descent from^ the 
father, contradicts the spirit and letter of the proviso contained 
in the 3d and 4th clauses of the first act ; for by them the rule • 
of descent amongst collaterals further removed than the children 
of brothers and sisters — that is to say, amongst uncles and annts 
shall be the same as the rules prescrii)cd for descents amongst 
brothers uf^rl slaiors ; ihac is to say, brochci-c and sisttrs on tl;«* 
iiio.ihcr't) siuc ui'the whulo and halfWood, shall <;3Lcludi; uiuse oi 
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the half blood on the father's side ; yet according to vhat is 
conttoded fnr^ if lands descend from tl^ moiher to the son, and 
the S'^n die without children and without brothers and sisters, 
and the father be dead, the heirs on the part of the father, name ly, 
ttoclcs and aunts on the fathtr^s side, shall exclude uncles and 
auDts on the mother'^ side, which ii> the case of a descent from 
the mother, is expressly negatived by these clauses. The words 
of which are, *^ And the same rule of descent shall prevail 
^ amongst the half blood of the maternal line under similar cir« 
*^ cumstances to the exclusioo of the paternal line ; And the same 
^ rules of descent shall be observed in collaterals where 
^the collaterals shall be further removed than the chiU 
^ dren of brothers and sisters.^' By these clauses, the uncles 
kni aunts on the father's side, can at best share only equal parts 
sf the estate with the uncles and^unts on the motl.er's side : yet 
by the c»)n6truction contended for, and allowing the words • 
^^ otherwise acquired,'' to mean an acquisition by descent frofii 
the muther, the uncles and aunts on the father's side will in the 
case above supposed, exclude the uncles and aunts on the mo« 
ther's sid« entirely. For the words af the third clause of the 
second act are, ^^ After the death of the mother, then in the • 
^ heirs of such intestate on the part of the father ; and for want 
*^ of heirs on the part of the father, then in the heirs of the in* 
^ testate on the part of the mother." Again : the third clause 
of the tatter act contemplates such an acquisition as leaves it to' 
accident whether the father shall be living or dead at the time 
of the child's death ; and supposes that such accident may carry 
the^tate to the mother, saying, ^^ By which the descent may be- 
^altered by the accident of death and the paternal line deprived 
** of the inheritance by such accident." Then it cannot be meant 
of an estate which had descended from the Uther, for he being 
dead, it could not be' in the power of accident to eiFcrct what the 
ac: complains of : and if not meant of such an estate, neither is 
it meant of an estate desctfnded fronv the mother, for it sup- 
poses her also to be alive ; it being now to go ^^ to her if the U^ 
thcr be dead^ for life."— Moreover, the act meant to prevent a 
dei^xioo of the heritable line by the accident of one person dy- 
ing before another) and to provide that if the father be dead ^ncl 
the^BDOtber alive, that accident shall not change the heritable 
line. SuDpose then the child die l>cfore the mother, and the 
words ^thirwi^ ac(fuircd be intended of an estate descending, 
the^fa^her is entitled to be tenant by the curtesy, and the in* 
heritance goes to the heirs on the pun of themother; but if by 
accident the child die after the mother, it goes to the father 
*nd his heirs* If by accident the father dies before the mother, 
and thea she dies, her estate will go to her son ; and upon his 
death, without children or brothers, to her relations. But if 
she die before the father,, ftod the lands descend to .her sop, vho 
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4ies without chiMreo pr brother, then the esiate will go to.thC 
fithei's reUtioDs. 

By such a contructlon, when Wc avoid one mischief we fall 
into a greater. We avoid the operation (if the accident as to th^ 
father^ but establish such accidents atul give them tfiicacy against 
the rclaiiona of the moiher. In the case of a descent ironri. the 
father, if there be tio child, the widow is entitled to one tbud| 
and the father*s relations to the residtae : what reason then to 
give her the whole, when by the death of the child she sturds in 
thes^me situation as if there ha«t been no child orginalK ? lo 
the case of a descent from the mOthei, if the child die before 
her, the father is entitled to the v hole for life: what reason 
then to give him the inheritance, when by the dcsih of the cbilJ 
after his mother, his situatKiU is [^lecistly the sanit? All 
these considerations prove the worths ** oiheruise acquVcd'* 
not to be intt ndtd of a descent from either parent j ai d then 
they must mean an estate acquired by gift, devise or descent 
irom some person other than a parent. If it be objected that 
the third clause has io view the t states last mentioned, atd lU 
respect of them, supposes the [wssibililV of the fa'her and mo* 
ther being alive to take ; and also had in vitw the case of an 
estate acquired by drsctnt — in respect of wbich^ not that sup- 
posed possibility, but only the general ^crds directing the de* 
scent to the parent living are applicable. The answer is, that 
sush a position involves this dilemma : either the words of the 
tliird clause, keeping the estate in the faihti*6 famih) in all 
events goes (Further than the spirit of the clause ivarrants, which 
Was only to keep in the faihei's family, estates a( quired by gift, 
devise or descent from a stranger; and then the generaiitj oF 
the words should be restrained to such estates only; or ihtsc 
Vords do not at ail contemplate est^tos d< scending lri>m parens^ 
and then such estates arc out of this clause. It may be said, 
al.« words otkeriviae acquired^ as used in the seventh clause of 
the former act, do extend to an estate coming from a (^arert by 
descent; and such estates not being within the amer.ding clause^ 
roust be gHverned by ihat seventh clause. Such mode of con- 
sidering the s'll jtct will avoid the mischief of carrying the mo- 
ther's estate !<:io the father's I ami ly, and of ontradictiup ihc 
ruhs established in the foregoirg part of the act: but then il 
will lead us to as great an absujdity on the othtr side ; for by the 
Seventh clause ol the fcfmer act, the estate there spoken of as 
fiiliinj; under the words otlterwhe acquired^ is to go to the fa- 
ther if living, and his i.cirs ; and it dtad, to the mother and her 
l>tirs. Then suppose that lands have descended to a son hvm 
the father, and the son die mtesiate and withota: chilcir n, and 
without brothers and sisters, the m»^'l.er and her heirs will 
succeed to the estate debcended from the faiht r ; sUhMi^h the 
thud and fourth clauses of the former act expivssly catry such 
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09(Ht^ to ihe uncles and aunts on the father's side ; if not exclu- 
sion, St Icasi jointly with uncles and aunls on the mothtr'^s side. 
It is impossible lo avoid absurdity and contradiction if we ^sup- 
pose the words otherwise acquirecLio be intended of an estate 
acqaired by descent from a parent ; Uut if wc suppose theoi to 
jiKsiiQaQ estate acquired by gift, descent or devise from astran- 

fjr, then there is no injustice in preferring the father's famih\ 
b« mother's estate is not carried into his faini!y : uncles and' 
aunts on her side are excluded from a share of the estate de* 
scended from' her. The third and fourth chubcs introducing 
auch uncl^3 and aunts into the succession where the child dies 
wichouft children and without brothers and sisters, is not super* 
•edcd 3 the father and mother both stand an equal chance to 
succeed according to the words of tiie act : the estate descend- 
ing from the fatlicr U not carried into the mothei's family, in 
€X€iasioo of the uncles and aunts on the father's side ; for sucl\ 
estates by gift, descent or devise from a stranger, may descend* 
without any such absurdity or contradiction ; and we satisfy the 
word^ of the preamble to the fourth clause, stating the old rule 
Was often iniquitous ; and steer clear of the iniquitous aitd un- 
just eonscquence of excluding the mother's relations from* 
sharing in the estate descended from her, and of excluding tho 
father's relations from the esute descending from him: and 
therefore I ainr of opinion that the genuine meaning of the 
words otherwise acqmred^ as used in the seventh clause, is at* 
tained by understanding those words to comprehend an estate 
acquired t>y gift wr devise from a stranger, and not by descent 
from -a parent. And as the estate in the case now before us^ 
did actually descend on the part of the father, that therefofe the 
present is not such a case as entitles the mother to succeed 
within the meaning of the before mentioned clauses, and con- 
aequeotly that the estate descended on the death of the son to 
his paternal aunt of the half blood on the mother's side. 

Judgment for the defendant ; but at the request of tlib 

Elaintiflrs counsel, it was sent to the Court of Coa« 
:reiKe for their consideration. 
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Newt&n vs. RoberUm* 

THIS was a warrant upon aa evidence ticket* The 
plaintiff was a married woman ; had been summoned bn 
tiehalf of Robertson as a witness in the cause between him a^d 
Stewart. Robertson obtained judgment against Stewart ; eze« 
cution issued for the principal and costs, and was returned nulla 
A>:ia. Thf plaintiff then warranted Robertson, who appealed to 

R 
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the county court, and from thence to the superior court— Tift 
general issue was picadccl. • 

HaifLVOod^ for the cleicrAbnt —The plaTntiff being a feme eo* 
cert at the lime of her utiaiidancc as a witness, whatevtr 5he 
eanied by that attendance, belongs to her husb^ind. Had fihw 
been a I'cme sole, aDil 3ut d alone ^:ter marriage, that would be a 
tn 4 etc r pleadable in abatement: but being a feme covert when 
the action accrued, that may be given in evidence oo the general 
issu-. 

Taylor^ J^idge. — It ought to have been pleaded in abatement i 
so there was a verdict for ihe plaintiiT. 

Haywood gave ncHice that he would move to have tlie v«r- 
dlct set aside and a nonsuit entered. Accordingly, n. few day« 
afterwards, he moved that the verdict be set aside and a noBsiiit 
entered. He insisted upon his former distinctir)n, and argued 
that whatever accrues duiing the coveriure, for woik or labor 
done by the wife during- the coverture, belongs to the husbai^d 
only : and that being shev/n on the general issue, proves that the 
money to be recovered, does not belong to the wife who sues 
for it, but to the husband ; and should she, notwithstanding such 
Evidence, be permitted to recover, that will be no bar to the 
busband ; and he may sue and recover upon the same cause of 
action. The case is otherwise, perhaps, when the cause of 
action accuies to her diem sola ; for then, if the general issue 
be pleaded, such evidence would bhew that sh** is enlided for 
her choses la action do not belong to the husband till reduced 
into bis possession, but to the wife : and at the time of the trial, 
when the evidence is given, they are not reduced into his pos- 
session. Should she recover, she cannot afterwards sue, having 
already recovered. — In the latter case, a plea in abatement is 
proper, because the defendant can point out a better writ for ibe 
platntifT; namely, a writ joining the husband, to the end he may 
answer costs if the judgment of the court should be against 
him. But in the former case, a plea in abatement is not neccs* 
slry, because it cannot give the plaintid'a better writ, but shews 
she is not entitled to any writ at all : for if wpon such pica her 
writ be abated, the must sue; and in strict propriety she cannot 
be pined : Vide % Bl. Rep. 123(J. It is said by the counsel on 
the other side, that if a feme covert recovers upon a cause aii^ 
ing during the coverture, that may be pleaded it) bar of an action 
brought by the husband. Th^t cannot be a correct position* 
for .if it be> then a wife by collusion between her and the debtor 
of the husband, may get judjjment against the debtor, and pwt 
it in his power to bar the hubband whether he will or not ; for 
the husband being no party to ti:e suit brought by the wife, 
cannot plead in abatement. Besides, if a recovery be pleadable 
ill bar to the husband, so aho will a judgment against the wife, 
tipoa t plea to the merits j and ilJcn the v/ife may destroy the 
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hu^band^s action for every dcht that h due to hioi : she has no- 
xhing t» 4p. but Ui ?ue his debtors, who may plead to ihg merits ; 
jind by not producing evidence on the triul, have a vtrrdict and 
jadgnKut against her-<<>^wkich^ according to the doctrine con- 
i<;n<lcd fur, bars the husband forever. Sirange'si Ktports, 88^ 
proves ihc posiiion, that whatever the wile cams, belongs to the 
Luab^nd. ^'hen let us suppose an bidebitatus assumpsit brought 
by the wife alone for such earnings ; the declaration aiust «itate 
the promise to the wiftf> who is the plainiiff in the action ; and 

* when the evidence is givcn^ it proves the proroise implied by 
,law to have been given to the husband and not to Uic wife, and 

,.,is a palpable variance frum what is set forth in the declaration i 

. and such a variance by all the books, is fatal to the pkintifT^s fic« 
tioa^ There arc authorities to shx.\y that &ucb evidence may be 
ffiven ip the genend issue^ which proves, it need npt be pleaded 
in abatement : 1 Strange 7.^ In trespass for a&sauU and bat- 
tery, the d;:fendant gave in evidence bis marriage v/lth the 
pUiniifi^ which she encountered by giving evidence,, that at the 
time of that miirriaige, she was married to another man, who 
was alive at thj^ li-ine of the second marriage. Z WiUi>u S, jind 
6 Terna, 2C5, prove the same thing. In th<c3e cases, coverture 
was given in evidence on the general issue, the cause of action 
having accrued during the coverture, which establish the poaitioa 

Ahat it need not be pleaded In abatement,, and defeats the an- 
swer now made to my objection. This answer wag. the other 
day attemptcjd to be supported by 4 Bacon Ahk.C9.., The pas- 
p^ge relied upon states, that coverture before the writ sued, is 
i/i^ye/f/o on abatement ;. whereas coverture pending the writ only 
makes it abateable, but both oiust be pleaded, coverture pending 
the w.rit after the last continuance, but c.^vewure before the writ 
at any timi-\ he. I£ tl/ss be intended cf a plea in abatement, 
strictly speaking, it cannot be law ; for by. the rules of. law, ai 
plea, in abatement roast not only point out a better writ, which 
here it does not, but aUo must be pleaded before a plea in chief:: 
whereas the book says the plea in abatement here spoken of 
may be pleaded at any time, as I understand i:,.the ncxi moment 
bcf(»re the trial. lo another res;^cct also, that which is here 
called a plea in abatenvi;nt, does not answer that deccrxptioa: the 
chief end of a plea in abatemeMt, i« to save expencc and the at- 
tendance oC v/.une8ies on a plea in chief ;. but according. to this 
book, the fact may be disclosed by pi eacing after a plea inchief^ 

. at any time and after the witnesses liave been attending, per- 
haps several terms on^ the plea, in chief.. It is clear therefore, 
the author does not mean a plea in abatement propeily so cajled ; 
but that whenever it appearslo the court that the plaintiff is a. 
feme covert, that shall hinder her proceeding to a iTco\'er\''^*- 
Xhat matter did appear to the court in the present case upon the 
evidence i. therefore she ought not to recover. The distinctiua 
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betw{ en the accruing of the action diem sola and durirg the to* 
verture is a plain and palpable distinction, poiniing cut vtry <lif* 
fercnt consequence?, shewing in one case ihat at tV.e lime of 
the trial the action and right to the thing recovered belong prin». 
cipally to the wife, widiout whose joining there cannot be a re- 
covery : but in the other that at the time of the trial the 
cause of action and the right to the thing to be recovered is not 
in her l)ut in the husban^i, vyho can recover without joining ibc 
wife, who is not a necessary party ; and therefore in the latter case 
there cannot be a plcfi in abatement for she cannot have 9 better 
>vrit, nor indeed any writ at all. And if a plea in abatement be 
made, the witnesses to support that must attend in the same man- 
ner as upoa a plea in chief where the same matter is relied on : 
no expence is saved to the parties by a plea in abatement wbich 
IS one of the principal objects of a pka of that kind. If 
the distinction now insisted on he attended to it v<'\\\ recon- 
ciljc all the authorities, I mean all the modern ones, whert the 
subject has been accurately considered, and this will aSbrd A 
strong proof that the destinction itself is a sound one. 

Mr. Cameron and Mr. Norwood rtfWc^, They insisted that 
the disability of the plaiotiiT should be pleaded in abatrraent.-— 
Mr. Cameron cited 3 Term 626. Mr. JVi?rti;ocrf remarked that 
the case in VVilson 3 was so decided because there the fifty 
pounds paid by the wife was the money of the husband, and al- 
so because the wife could not give a warrant of attorney to roii- 
fesf judgment ; and he cited 4 Ba. Ab. 16, 18, Cro. J. 77. 2 
We Is 424. 

Judge Tflyfcr.— I will not immediately decide upon this ques- 
•tiuh, but by way of breaking case I will mention ttiat it is a true 
rule that a plea in abatement must give the pUimiif abetter writ 
Whert; the cause of action arose diem sola it is admitted she may 
have a better writ by joining tl^ husband. If therefore it should 
turn out u^)on further investigation, that the wife may |bc joined 
in cases where the cause of action arises during the' coverture, 
then it will follow riiat in this case also she may have a better 
writ by joining the husband. I am at present inclined to think 
she may be joined in such case. 

0:i the last day of the term he gtv« judgment for the 
plaintiff, saying — It is a general rule in all cases, without regard 
.to the distinction made at the bar, that coverture in the pUinttff 
znust be plcuded in abatement and that it cannot be given in evi- 
dence upon the general issue. 1 Strange 79. 2 Wilson 6. 6 
Term 265, do not when projjcrly considered csubHsh the point 
thev were cited to support. 

^rere de hoc. Vide H. Bl. Rep, 114— Cro. J. 644—2 Wil- 
son 414— I Ba. Ab. 290— Salk 114 — Plo. 2-r-Show. 50—5 C. 
D. pkaler— 2 W. 21— 2lJL Hep 1239— 4 Mo 1.56— Garth 251. 

HiiijitTOod^ lor the Dcfcndanti 
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Abion vs. Harrises executors* 

^T^HE plaintiff bad obtained judgment against three exec%itors, 
■• upon tht pita «dl piene adminiatravit^ loiind against them ; i 
Ji'fa. had issued and nulla bona reiurncd ; and now Mr. jW?r- 
-wood aiovcd that a ^pecialji'.y^. should issue, commanding th« 
sheriff to levy the goods ol the defendams if no goods of the tes- 
iaiinto be found. 

Haywood e contra. KJi,fa, as asked for has been issued ia 
our courts, and in some cas«s it is not attended with any incon- 
venience. But in the present case one of the executors never 
bad in hisaciual possessionany of the goods of the deceased, but 
the other two only : they therefore ou^ht to be only answeraUe 
for the devastavit: 2 Ba, Ab* 395, G'idol. 134. OffExe. lOQ. 
Again: a ^. /a. must be grounded oa a judgment which war- 
rants it ; and ihe jadgioient for the plaintiff is, th^t the debt be 
levied de benU tcstatfiris: fhtrp must be ^ 4ieiv jud|;iiieiut to<fae 
JcvU^ d^ ifowpropriifi jbefore ^ execution can so issue. Again ; 
jtkiere should be .a ^cL fa. to ^he^n^ caAise wjby it should Bot hf 
Jevkd d" bonis propria ; fof suppose after the verdict ^nd judgr 
mMTDt ill the first ^ctioi^, .th^e goods which were jisset?, are der 
Btroyed witlu'Ut deijault ip the e^ecu^or ; ai^ by lightning, fr^she^ 
.death or the like, he oqght not to be .answeii^ble for thein } anj 
yci be rami W liable Miil«;^s he has an opporiuntty to shew tbst.U9 
^^ 4ci. fa. Peuil'er's .caise is jt^^^ wnlch if r.ejied on for ih/P 9SV^ 
fK>ri i»f ito ifrotion, but there the j^^fy is grovinditsd on t)]i^ re* 
tur;} of thx: sheriff, that the executor hath w^tsted ^ snd h.e can- 
fxoi Jrvy ^/r bmi^ propfiif i^l^ss jtbe defendAPt batb wasted, jaQ4 
at so ^ppeiirs to hina ; if he kvips on ^ny who l;iath jQot wa^ted^ 
he is suhjcct to an action. A 4p. /{i* for the ;ibove reaapa i^ 
necessary before the sheriff shall be cominan4ed ^bso}p(ely to 
levy de bonis propriis. And of late years the practice hath been 
in the Engftsh courts to. bripji^ the defendants into court by set. 
Jit, or iip.iiyi) of del)t gr^uqded on a devastavit, so as to give hini 
an oppor|.gpiiy to ansvv.er, and to have a judgment against him ia 
propria jure before an execution issues to levy de bonis propriis. 
L. R. 589. Wil. Rep. 259. I Atk. 192. 

TapJortJ^dj^ — The practice in this coimtry hath been to 
isiwe a special ?,ya. for tlip sheriff to kvy de hpnis fropriisy if it 
^o appear to Van thfit t)ve de/jpodant hath wasted : but I vriU 
t9ke time to consider. Afi^crwards at another day, the parses 
jt^formed the c^urt that a compromise had been made with oi^ 
pf the executors, who po jionger insisted upon the sci*fa* 
' f^fr curififfi—Lti iht ^peci.al^.y^/. ia^uc as prayed tor. 

Mf9i vs. Taylor. 

THE master made ^p his report on the fisaie^uitf dar ; and 
the counsel for Taybr moved for time ,to file exccpti- 
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nns, whtch the court gr^nttfd, firrlering th« exccptionsto.be 
filed w'uhih the term. On the next day, being lliat on which 
tlie court was to rise, the exceptions not being na^de out; \h% 
counft;?! i'or Taylor stated thu they bad not had liriae to make out 
the exceptions. 

Per curiam. Taylor, Judge— The . rule is to give tkne to 
file exceptions at any time during the icira, when the report 
comes in dartng^tHe term-^ aiul this exiends to the last .day of 
the term though the court should rise soooen The cc;art upon 
a proper ui>^)lic»tions will enlarge the time for filing exceptix.ns 
evca be) ond the term ; but I do not see iu tivs prcsijot c^ise bui 
tUatthe time already allowed U sufiiueoc* 
. Haifuioffd^ for.Dijicnda^i. 

MitchiU vs. CheeveSm, 
TiER curiam — Taylok, Judge. When a father sends negroes 
'*' with his fiaughter lately r.»arric-d, to the heuse of th« fcw* 
t)and, that is prima facie evidence of the gift. It is however^ 
hut prifSOinptive, and may be overturned by a contrary presump* 
tion or express proof. If the possession of the hu^banJ be ht 
any considerable time and iininlerrnptcd, that is a verj^puvrei^ 
ful presumption of a gift, and will not be overturned Ikic % 
very clear proof of the contrary. The presumption in the first 
instance arises immediately, jtnA docs not, as the defendant^ 
counsel contended, require a luiig and contumed possession,such 
as is stated in the case of Carter's executors against Hud^pd. 
Also, it is very true that a delivery must accompany a gift of 
personal chattels ; but then an after ackaowledgmeat thatbt 
has givc.^, is evidence of the delivery. 
Haywood^ for Plaintiff. 

Kick vs. Kcgs» 
■pE/? curiam — ^Taylor, Judge. If possession be nottakf» 
**• at the time of the sale, 'but the property still remains in the 
posS'ession of the vender, ihut is a mark of traud : so also it J* • 
mark of fraud if the deed Ke absohue and un conditional"^ 
the property remains with the selier. The property ought to 
accompany and foHow the deed as stated in the 2d Termi 5^i 
597; but I cannot agree with that case, that the property going 
otherwise as to its possession than the 6ttil points out, is abso- 
luicly fraud. It is ulso a mark of fraud if the transaction be ee- 
cre^.; and by secrecy is meant, if it be do«e in the prestnec 
only of near relations, being such persons who maybe relied 
upon not to disclose what ihey knoM', to the neighborhood oi 
the seller ; or if it be done at such a distance from the neigl*l>o'' 
hood that it is utilikely the affair will become koown to ihcm* ' 
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— — vs. May. ' 

PER ^«^/a^—- This action is founded upoo a deed ackndwlec^- 
Hjg (hat d«fcndaint owed it d«i>t, and in consideration th«reoi^ 
conveying lands to the creditor who* is aOthoristd to sell for hl% 
Yatisfnciian* There is no covenant for^payment of the nioney, 
sad the point reserved is, whether a covenant to pay the jnoney 
can be implied from any part of the deed. 

I am of opinion the acknowledgment of the deed is not enough 
to raiie such an implication upon, for the same deed also shews 
it satu&ed. Vide I P. W. 291 • 

Jesse Gober vs. Gober. 

PER atnam — ^Taylor* Judge. The pUiatiff is detaintd as 
a slave, and has commenced this action to recover his free- 
dom; and now moves without any affidavit^ that defendant b^ 
ordered to give security, that the plaintifF'bhall be f(^nh coming 
»t the next term. I remember that in the case cited from Hay- 
w<Kxl*s Reports^ at Fayetteville, that the motion was founded oa 
»n- afidavit, though the case does not sute that circumstance.-"* 
The court will not enterfere but where it is induced to believe 
by affidavit that defendant is about to send the plaintiff out of 
^e CQtmtry in order to defeat the .end of bis suit, or to adopt 
ether means calculated for the same end. 

JJttlejohn and oilier s vs. Burton^ executor of Williams. 

PER Taylor, Judge.— If the defendant prays time to ao- 
swer, and afterwnrds within the time he answers, denying 
eombioation and demurs for the residue, that is sufficient com- 
pliance with the order. 

Anonymoiio* 

THE plaintiff alledged, the negro in question had been given 
to him by his father and delivered ; the defendant alledged 
that the father (many years after this transaction was stated to 
have happened) by bill of sale conveyed the negro to him ; and 
the wife of the father was introduced by the plaintiff to prove 
the gift. 

Taylor^ Judge,— She cannot he received as a witness. The 
father hihiseif could not be a witness, because be shall not be 
suffered to defeat his own deed ; and if he could not, neither 
can the wife, for she is not competent to prove a fact which he 
C6ul<l not be admitted to prove. He relied on 1 Term, 39C, 
and said he was not aware of any decision which had restrainecT 
the rule there laid down to negotiable papers only. 
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SuLhani vs. Akton 

jTVlifB 6f the p<Atkt» debated in ihU cause, #afs;Drhtch«r fenfA 
V^ ^f po^sei^ion aod other circuMisunceSy nray be used as cvu 
dfetice te ptove that a grant once existed* 
. Per cup'km. Johnstoi^, Judgr — A jury" are at liberty to w 
tsft A grittn from circumstaQees, aithougU the- grant is not now 10 
be found. Cowp. 109, and ihebooks there tited^sn-e godd Ijnr; 
Md tebgibof CMAe itself may be taken as evidet^ce ot i gsAnU 

Long^s Exccutots vs. Baker. 

TN this case the following points were held by the court upon 
-■• argument: 

yohmttmy Judge. Isi-*— When reaiciisorarreSt injti<]^«*ftt 
aire intended eo be 61cd, ihty mv»9C fi^st be shvwn to the cuuit 
^A the pcrmissido of the court nbiainedfor^filiog thcnw 

(^uere dc hoc. J 

Slid— «Tht8 aisignnlent made by Long^ the obligee, to'Hatei)^ 
tbn; yrho was a subject before the dcxjaraiinn of lYide^endence, 
shaMbetaken to b^ a vexing of the interest in Hamilton. It is ia 
the Mtur6 of a p6^er of attorney irrevocable f ytisd instances hsvt 
Occurred before the r^vohiiion, where courts of law have taifei 
tiotiee 6f inth assignn^ents, and have protected them agah.st 
the acts of the obligee. 

3dly— This is an action upon a bond, wherein the heir is 
Damcd-<-^and it is against the heir : and nov it is obj<icted that 
the actof 1777, ch. 2, sec. 29, exem'pu the lands fiom exerutien 
as long as there is personsd property i and that the death of tlie 
ancestor makes no iteration in this respect ; and that therefore 
after his death, the lands are still not liable tilt the personal 
estate is exhausted ; that the a^me iciea is preserved in 1784^ 
ch. 11, sec 5 ; and that the preamble of 1789, cb. 39, clearly 
supposes the old common law remedy by action of debt, lies n<^ 
for a: credivor against the heir. To all this, the answer is, that 
by the common law the action of debt lay against the heif ; and 
there is no act of Parliament nor act of Assembly which takc^ 
away that remcdy.7-.anj therefore it lies Siill. Tke act of George 
II. was not made to narrow but to enlarge the remedy of erf- . 
ditors: the act uf 1777 intended to enable a debtor to save Ms 
]a«ds by shewing personal property : the act of 178^ pi*ovldcs 
for the case where creditors first sue the txicntors, Mh6 dls. 
charge themselves of their assets, and the pre^iUiblc of the act 
of 1789 speaks in reference to that act. 

jfones and 6 1 hers Vs. Jones and ethers 

JpER curiam* Johnston, Judge. — Jones, ihc testator, pro- 

•^ vidcs by s fecial legacies lor Iiis children ; and then gives the 

use of sume negroes to his wife Ibr her life ; and it is stated and 
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•dmttted that she sold a descend int of one^of these negroes* 
But it is stated in the answer, that she was Cind^ the necessic}^ 
of selling this negro fdr the support of her family. 

And 1 am of opinion that a court of tquity will vaHdate a 
sale under such circumstancee. A devise to her use, means to 
the use of herself and her children ; or in other words, for the 
support of herself and family : therefore I direct that one of the 
inquiries to be made by the jury shall be, whether ol* not this 
ncj^ro was sold for the necessary support of herself and children. 

The enquiry was made and found by the jury in the affirma* 
* tWe ; and thereapon the court dismissed the biU as to the negro 
so sold, and her increase, ^Jtere d€ hoc 

Sweat vs, Arrington\ Administrator of Armstrong^* 
"nER curiam. Johnston, Judge — In 1783, Armstrong drew 
^ the pay of the plaintiff, a soldier, who lived (near the place 
where the commissioners sat) for five or six years afterwards, 
and never made application in his lifetime. 

I am of opinion the act of limitations began to run from the 
tiipe of the accruing of the action, and that was immediately 
after drawing the money. 

It is said, however, that the drawing was fraudulent, and 
that is a circumstance which will impede the running ef the sta- 
tute. Supposing it to be a fraud, which however there is no evi- 
dence of i then the act will not run but from the time of its dis* 
covery : and when was that ? Certainly from the publication of 
the lists outde out pursuant to the act of 1792. It was some 
time about the begiDning of the year 1794 when the printed 
lists were deposited in the office of each county coujt derk : 
this list stated the name of each soldier, the amount of his ac- 
count settled, with the commissioners, and by whom the money 
and certificates were drawn. The act of 1793 was i- 
public law, and all persons concerned were bound to take notice 
of it, and of the list published in pursuance of it : Consequently^ 
the plaintiff as weQ as others concerned, had notice from the be* 
ginning of the year 1794, who had drawn his pay ; and not hav- 
ing sued till the year 1798, more than three years are elapsed 
from the time of the discovery-— And so he is barred* 

Verdict and judgment accordingly. 

Trustees of the University vs. Gilmsur. 

GILMOUR sold some lou and a small piece of land in Hali- 
fax to Black,, and Black sold to Kay, who brought a bill for 
a specific performance, and had a decree for a convevance from 
Gilmour-i^nd then died before any conveyance, leaving hia 
heira aliens in the kingdom of Great Britain 
Per curiam^ after argameat. Jobitstoh^ Judge— The Mt 

S 
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giving e^heat ld^4n to the University, meant te substitute the 
Uoiviersity in^the pUce oFthe public, in regard to all such real 
property aa if II to the state for want of hetia capable to take.-^ 
I therefore think the University are entitled. But they take the 
.landa and lot, subject lo the burthen of paying tKe money now 
due for it. 

^lere^ of the obligatiftn upon the University ; for he did not 
state any known principle nor cite any ^-uthority to shew that 
the debt did not descend as usual upon the heirs and executoni 
.of the purchaser ; nor any principle from whente it could be de» 
.duced that lands should become liable to a specific lien which 
were not so at the dc^d) of the testator or purchaser. 

Jeffries vs. HunU 
Xj^JECTMENT. Osborn Jeffries devised as followa: ^l 
^ give to David Jeffries^ his male heirs and asnigns forever s 
and for xvant ofsvch^ to the male heirs ofSimo^i Jeffries^ the lands 
'in question.^^ There was a devise in the same will to Simon.—* 
David, at the date of this will, had daughters but no sod, and 
died without ever having had a son. 

Baker for the plaintiff, insisted that David took nothing, and 
that his male heirs were intended to take as purchasers ; and 
that he dying without having had male heirs, the devise became 
Inoperative, and the lands vested in the lessors of the plaintiff, 
the sons of Simon, who were in being when the will was made, 
and are designated as purchasers by the wArds used in describ* 
ing them. 

Per cwr/tfOT---David Jeffries surely waa not intended to be 
disinherited by this will— Another part of the will takes notice 
that part of the lands in question, lying on Roanoke river, was 
devised to him by the clause in qut^siion. If he took at all, he 
to(»k an estate entail male, which by the operation of the act of 
1784, ch. 22, is converted into a fee, and descended on his death 
to bis daughters ; or went as his will directed. 

Verdict and judgment for the defendant, who 
acted for the daughters. 

Wilmington, November Term, i8oo* 

Cutlar and Haij vs. Spiller*s Administrators* 

M'GAY, Judge.— A conveyance by deed of personals to one 
for life, is a conveyance of the absolute property, generally 
Upeaktng : but i have great doubts whether the rule applies to 
staves as subjects of property. 

Such limitations of slaves with remainder over by deed, has 
been generally practised and understood to be good ; and is 
ccmntcnanced by the ca^e of Timms and Potter. 
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Let the |aiy give their verdict and I wlH carry thii caae to 
the oxtrt of cooference, to be decided upon by all the judges* 

The jtiry foond for the reversioner who had given aa estate 
fer life, oot disposing of the rcsidae ;.aad the court of conference 
erdeited a new trial ; for that a giit for Ufr by deed, was a gift of 
the absolute property to the dooee for life- 

Vide Tloims and Potter, Haywood's Heports, 1 vol 234. 

Newbern, January Term,. iZou 

Foy vs. Foy» 
n^HE bill states^ that Thomas, a brother of both the parttesy. 
**- purchased in. conjunction with ihe defendant, a tract of land, 
and paid half the purchase money : That titk for the whole was 
made to the defendant, who promised to- convey to Thomas— 
aiod that afterwards Thomas died* The answer dt^nied these aL* 
Irgations* The pcoofs supported the biU^ but evidence wa« 
given on the side of the defendant, that Thomas, before his 
death, said, if he (Thomas}v should die without a child, that he 
did not intend the defendant should be called on for an execution 
of his promise ;, and when his will w^s written,, he assigned a» 
a reasoa for giving more slavesao the complainant than he did 
to defendant, lo be, because defendant had: the half of. the landa 
purchased by his moRey, which made his share equal*. 

Hayw^od^ for complainant-* A trust estate when once rais-^ 
ed, is governable by the rules of the commonlaw, with respect 
to its tranmission and descent*. It will descend according ta 
the rules of the common law ; it is subject to a tenancy by the. 
courtesy ; a devise of it must be attested in the same manner aa 
the devise of a legal estate : 5.B4. Ah. 391, 2 P. W. 645, 1 P^ 
W. 109,. 1 BL Re. 1.60, 161, Sand, on Uses, IAS. In the lat- 
ter case, the intention to give to the devisee,^ was as clear, i£ 
not clearer,, than the intention* in. the present case to give the 
trust estate to the defendant ; but that intention could not pre^^ 
vail, because ihe rule of law required, three attesting, witnesses.. 
So here a. trust estate in one half being clearly in Thomas, how, 
was he divested of it? Not by any. deed* registered and duly, 
registered which our law requires in regard to legal estates^ but 
by a mere parol declaration, which if not equal to.th&gurposey 
will still leave the trust estate where it tvas ; and then at the 
lime of his death, it passed aa to one half by his will to the Gom<^ 
ptainant. There is greacreason why the rules of law should be 
applied to such estates : they are generally created ior helpleaai^ 
and weak persons, and children not having prudence and strength 
of mrtnd enough to take care of themselves, or for married wo- 
men ;'such persons in short, from whom parol declarations cao 
he most ca^ly drawn, and who least weigh their expressions*. 
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If a deed be not requisite, how liable are all such estates to bt 
defeated { By false tcsiimooy or the unwcariness of those for 
whose benefits soph estate! are most commooiy provided. 

Bakery e contrd^^li caanot be denied that if a trust estate ex* 
iatcd at all in Thomas, its creation is evidenced by parol ; and 
ss every thing may be dissokved by the same ceremony with 
which it is made, it seems to follow that a parol declaratioii is 
sufficient to pass a trust estate. 

Taylor^ Judge. There can be no doubt as to the justice of 
this case : Ic is evident Thomas intended his half of the land ti> 
remain with the defendant ; bnt if there be any such rule as is con* 
tended for by the complainant's counsel, it must be followed. I 
will take time to doosider.-^And finally, he decided that the 
Mrol evidence was sufficient. He satd the statute of frauds ta 
England enacts that no creadon of trust or declaration of one 
shaii be proved by parol evidence : whence it was to be infened 
that before that act, such parol declaration was valid, and our law 
is the same as in England before that statute. 

AUen vs. Jordan. 

JORDAN had given a note for payment of money, to Allen • 
which note was taken by the brother of Allen as his agent i 
he had been requested by AUen to subscribe his name as a wit- 
ness to the note, but neglected to do so at the time of the exe- 
cution : He did so afterwards and at another day. 

TayUry Judge—This is a material alteration of the note : 
suppose it were given on a condition known to the first sub- 
scribing witness, and then a suit were commenced, and the se« 
cond subscribing witness summoned for the plaiotiff to prove it. 
He may not knT>w any thing of the condition, being not the wit« 
ness called by the parties to attest : of course he will prove the 
note and, and die plaintiff will recover, notwithstanding the con^ 
dition* 

The jury however, found for the plaintiff; and Judge Taylor 
being moved for a new trial, refused it on the ground that the 
verdict was according to the equity of the case : the motion was 
opposed on the ground that this was a new trial, and that a second 
new trial should not be granted against two concurring verdicts. 

Woolfori vs. Simpson^ Administrator of Wright. 

^X^OOLFORD immediately after the death of the intestate, 
^^^ sued his administrator upon a simple contract debt : a 
specialty creditor also sued, and both writs were returned to 
the same term. The administrator pleaded to Woolford's sc- 
tion, plenc admimtrarit ; and afterwards at a subsequent term, 
confessed judgment to the specialty creditor for £ 1000, and at 
a subsequent ttrm^ he moved for leave to add the plea of the 
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judgment, tod no assets ultra* This was opposed in the countf 
court, and leave was given by the court, and thereupon an ap« 
peal ukcB to this coiirt. And now Haywood argued that the 
pjea ought not to be allowed. The addition of a plea ia only ad- 
flpissible for the .purpose of attaining the justice of the case,, 
which but for the addition would be excluded. It is incumbent 
then on she mover to shew an equity on the side of the motion, 
superior to that which opposed it. This the defendant cannoc 
40: the plaintiff is equally a just creditor with himself; and 
insflaediaiely upon the plea of plene administravlt pleaded, 
became entitled to a satisfaction of his demand out of assets, 
upon the event of that plea being tried and found untrue. Could 
the court have known that the plea was untrue when pleaded, 
they would instantly have awarded judgrosnt for the plaintiff; 
but as they did not know it, time was given to try it : he still 
bowever continues entitled to their judgment, if the plea was 
untrue when pleaded j and this the contession of judgment proves* 
Then what is there to induce this court to take from him the 
advantage he has gained ? Did he nrislead the defendant ? Is it 
not equally just that the defendant should submit to the incon« 
venieuce arising from his own mispleading, as that the plaintiiF 
should lose his demand? A court of equity will not relieve 
against a just creditor on account of the mispleading of an exe* 
cutor: 1 Fonb. 147, 1 A'k. 192. And this proves that the 
equity of the simple contract creditor is at least equal to that 
of the executor's i and consequently the plea ought not to have 
been received. 

BdteTy € contra — ^The reason of the equity cises is, because 
die executor would not defend himself when he might. The 
eourt in such a case as the present would say to him, why did 
jrou not move for leave to amend the pleadings i 
' Taylor^ Judge*— 'The plea was properly received. 1 ground 
my opinion upon several cases in Wilson's Reports, which estah- 
lisb the rule that pleadings may be amended to attain the justice 
of the case* 

Manmng vs. Brkiell. 

PER etirfom.*— •Brickell endorsed a note to Manning and 
Byrne, partners in trade, as satisfaction for a precedent 
debt due to the partnership : which note was released by Brick- 
cU to the maker before the endorsement. An action was comr 
menced against the maker, and on that circumstance appearing^ 
was dismissedi and the note returned to Brickell : then the 
partnership was dissolved and a receiver appointed, and this was 

EihliAhed in a Gasette which circulated in Ae town where 
rickell lived : After which, Brickell paid the debt to Byrne ; 
and I am of opinion that if Brickell knew of the appointment of 
the receiveri his payment after such knowlcge to one of the 
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partnerf was void ; and that Byrne being since dead^ the anr* 
▼iving partner ia entitled to recover. 

The jury found for the defendant ; and a new trial being mov« 
ed for, the judge refa«ed it, saying, it would be a hard case oi% 
die defendant should a recovery be tSecttd'—- i*nd therefore he 
would not disturb the verdict. 

Anonymous. * 

P» JECTMENT. The plaintiflF purchased from one who ha J 
^ bt:en absent about thirty years or more in South- Carolina^ 
who claimed as heir to his father, who had been absent forty 
years or more. Some years after the dtrparture of the fatheri, 
l!he defendant took possession, and claimed the land to the pre- 
sent time ; and in 1784 obtained a patent iVom the state. The 
vender was on the land when the deed to the plaintiff was exe«« 
cuted. 

Per curitrnt^ Taylor, Judge— This is not the conveyance^ 
of a right of entry, for the vender actually entered, and was in. 
possession at tlie time of the sale* Secondly— -The possessioi^ 
•f the defendant before the grant from the state, was a naked 
possession without colour of title, and therefore he did not ac- 
quire the right of possession before that time ; nor has he ac- 
quired it since, for there were not seven years ualntenuptcci 
possession prior to the vender's entry. 

Anonymous* 

l^JECTMENT, in the name of a man who left the land itt 
-^ question, and absented himself 40 or 50 years ago, and lui9 
aot l)een since heard of. 

Taylor^ Judge. — Long absence and not being heard of, i& 
evidence of bis death ; and the plaintiff must be nonsuited.-— c 
And he was nonsuited. 

Anonymous. 

'T^HE bill states, that the tesutor devised that his executor* 
^ should procure, if possible, the emancipation of his slaves;^ 
and it it be impossible that then the plaintiff should have them. 
Several assemblies have been held since the death of lhe'testa» 
tor, and they are not emancipated. 

After argument — Taylor^ Judge, delivered his opinion ia 
favor of the complainant. He said the executors had only a 
reasonable time, not their whole life to perform the trust: they 
should have applied as soon as they reasonably could • Having 
not done so in several years, it is to be taken that the trust is 
impossible to be performed ; and then the complain ant is enii*' 
tied. 
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Webber vs. Syha^ Administrator ofSyha. 

THE defendant pleaded amongst other things, a judgment 
obtained against one Stoughton, of New York, and there 
vas no repHcation filed nor entered on the docket. The cau^e 
being now called, a question arose concerning the replication.— 9 
It was- said by Webber's counsel, that by agreement between 
the adverse counsel and himself, thry were to go to trial, sup- 
posing a replication to be filed, and that the substance thereof 
^^& per fraudem. The adverse counsel did not recollect suck 
agreement, and understood the replication to be general. Ic 
seemed to be admitted on both sides, that a replication is unr 
derstood to have been made, though not filed ; and the court 
was appealed to ; who said it was agreeable to the practice x» 
suppose a general replication, not a special one. But he said 
'whenever the pleadings are in such a state, that they will not 
bring before the court the merits of the case, they might be 
amended ; — and that therefore he would now admit a special 
replication ; and when it was entered, that the opposite party 
might or might not xry his cause at this term. The plaintiff 
replied perfraudem ; and issue being joined, the parties went to 
'trial, and there was a verdict for the plainiiff. But the defend* 
SDt's covosel alledging, they were surprized by testimony pror 
-duced on the part of the plaintiff, which their client could couo^^ 
.teract by testimony to be had at New York, the court granted a 
new trial, notwithstanding it was greatly opposed by the plain- 
tiff's counsel. The court in charging the jur^, said, that every 
judgment in a court of competent jurisdiction, is to be presumed 
fair till the contrary be proved ; and that the evidence to imr 
peach it must be strong and convincing. This was in answer 
to what the plaintifPs counsel had said, namely, that where a 
judgment had been confessed by the executor as this had been, 
that amounted to declaration on his part, that he had satisfactory 
evidence to convince him of the fairness of the demand, and to 
ao undcruking to produce this satisfactor)* evidence whenever 
a creditor called for it. And his not doing so when called on, 
ii a proof that he had not such evidence ; and then (he conse- 
quence is, that be has confessed, not knowing whether it was 
fair or not;— from whence the jury may infer a fraudulent de- 
sign."— And therefore on such an issue as the present, that 
slight testimony on the plaintiff^s side to induce a suspicion of 
frMid, was enough to turn ic upon the defendant to prove the 
judgment a fair one* 
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Hester's Administrators vs. Burton.' 

.TITOTION to set aside an cxtcution for irregularity, wbi^h. 
J^^ came to this court by appeal from the county court. of 
GranviUe. Judgment had been obtained more than a year b^« 
fore the issuing of the execution, and there was an entry that at 
the request of the defendant^ execution should be stayed till further 
order. 

After argument and the production of authorities. Judge 
Johmton decided that the execution was irregular. If there 
had been a cessat cxeaitis to a certain time^^ execution might 
have been taken out after that time without a sci.fa, but here 
no certain time for the stay of execution is mentioned. The 
plaintiff might have taken it out the next moment after the eo* 
try : The entry makes no difference. If in the present case 
he can take out execution after the year, there is the same rc4* 
son for his uking it out after any length of time whatever. 

Execution set aside. 

Anonymous. 

TJEH curiam* Johnston, Judge — A demand tt net necessarjr 
^ to precede the action of detinue, in order to support it« The 
practice of requiring a demand to be proved on the trial, origi- 
nated from a decision some years ago at Edenton— 4>at the lav 
is clearly otherwise ; and I never could discover the priooiples 
on which that decision went* 

Benton vs. Gibson. 

T3ENTON filed his bill for an injunction, and Gibson answer* 
^^ ed ; and exceptions in writing were uken to his answer^ 
which were held good. Then he answered again, less evasive* 
ly, but not to the entire satisfaction of the court ; and Benton's 
counsel moved (or leave to introduce affidavits in support of 
the matters alledged iu the bill, and in disproof of the answer* 
And after argument and tlie production of auihorities, Johnston^ 
Judge, said he would permit affidavits to be read ; and the next 
day they were read ;-— and thereupon the injunction was cor- 
tiuued. 

Hitrt vs. HaUet. 

A FTER readinprthe bill by the plaintiff's counsel, the counsel 
^^ for the defendant remarked, that this was the proper time 
to bring forward a motion he intended to make ; which was, 
that thtt bill be dismissed for want of equity. It stated an a- 
ward, whereby the defendant was ordered to pay money to the 
plaintiff, but no cause whatsoever for applying to this coyrt.— 
The remedy at law is complete for aught that is stated in this 
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b'ill. It is tio aniwer to say that we ought to have demisrred 
for that cause, Cor at that rate every cause proper for a court of 
law, may be brought into a court of equity and decided there 
py the consent or neglect of parties* It is a well known rule 
that this court, and indeed every other, must have jurisdio 
tion by law over the causes it decides ; and that the consent of 
parties cannot confer a jurisdiction which the law d<ies not. Not 
demurring therefore, is not an admission ot jurisdiction which 
|he court can notice. At furthest it can only operate upon the 
discretion of the court in the awarding of costs* He cited 3 
Aik. 1 Vescy, 341, 046, 163. 

The counsel for the plaintiff replied* 

Etpcr Johnston, Judge.*«r'I am very loth to dismiss this bill, 
which I understand has been many years upon the docket ; but 
the authorities are too strong and pointed for me to get over.-*^ 
Jurisdiction cannot be given to a court by the admission of par* 
ties, when it has not jurisdiction of the subject matter withoijit 
such admission. 

X»et the bill be dismissed, each party paying half the costs, 

HalifaXj April Term« i8oi» 

Midr* 9 Representatives vs. Mallet and others. 
{T ARRIS moved that the plaintiff should give security for the 
^^ payment of costs, in the event of havipg a decree against 
him. And the plaintiff's counsel opposed the motion, upon the 
ground that executors ought not to be conipelled to take the 
risk of costs upon themselves and their own private property. 
Before the act of If 77, executors plaintiffs were not liable to 
costs, for the acu of Parliament giving costs, although they made 
no express exception of executors, were ctJhstrued not to eX* 
lend to them, because of the hardship of subjecting an executor 
who acted not for himself, nor upon his own knowledge, but. 
solely for the benefit of others, to the payment of costs. 
Aiul the act of 1777, only directs that the costs shall go with 
the cause, except where otherwise directed by sutute. The 
meaning of which I uke to be, that where costs upon the con* 
ttruction of the statutes are not payable by an unsuccessful par* 
ty, so neither shall they be under that act. The act of 1787, re- 
quiring security for costs, does not mention executors; and if 
we construe that act by the same rules which are applied in the 
construction of the British statutes on the subject of costs, exe- 
cutors if not named and expressly subjected, will be exempted 
from the general words of that statute. They are not to give bail 
by 1777, when sued as dcfendalits, because it would be unrea- 
sonable to subject them to pay out of their own estate, whish 
they might be compelled to do if surrendered and imprisoned. 

T 
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It is eqOally unjust they should be subjected to costs out of 
their own estate whea suing in the right of the dscessed. If 
there is « probsble cause of actioo^ the law requires them to sue 
under the penalty of a dcvasta9it : and if they do sue and are unsuc- 
•essfuU it is now said they shall pay costs out of ihtir own estate. 

IfaJi^ Judge—- The act of 17B7, requiring security for costs, 
is in general terms, aad security must be given according to 
the motion. 

^trc de hoc. 

Wilmington, May Term, 1801. 

Ifostkr^s Administrators vs. Roan^s Executors. 

TXEFENDANTS pleaded at the last term, that the property 
^-^ was delivered over to the legatees after the expiration of 
the term prescribed by the act of Assembly. 

And now Mr. Wright and Mr. Gaston moved to withdraw 
their demurrer to tliis plea, and to reply, because the fact was, 
that the executor before delivering over the property, had no- 
tice of the present demand, and they were prepared to prove it* 

A|id after much argument, Taylor^ Judge, allowed them to 
withdraw the demurrer and to reply ; saying otherwise the court 
would have to decide upon a statement of facts which did not 
disclose the real truth and merits of the case. He also gave 
leave to defendant to amend his pleadings. 

Saywood^ for Roan's Executors. 

Anonymous^ 
ONEAD bad been a witness in a cause tried in this court.-**- 
'^ His wages for attendance had not been taxed in the execu- 
tion, and a year and more had elapsed. He had tak6n a scLfa. 
in his own came, to shew cause why he should not have execu- 
tion for them against the party cast. 

Taylor^ Judgc-^He is entitled to have his attendance duel 
taxed in the execution, although an execution omitting them 
has been previously issued and satisfied ; but the execution U) 
such cases issues at the expence of the witness. If a year and 
day has expired, he is also entitled to a sci.Jii. to shew cause 
why he should not have execution } but then the sci.fa. should 
be in the name of the party who had judgment in his favor, for 
the witness is not a party on record, and therefore cannot havs 
it IB his own name. Set, fa. dismissed. 

Handy vs. Richardson. 
CfC/.fa, against the sheriff as bail ; he bad executed the writ 
^ but had aot taken bail. Defendant pleaded that the g^ot 
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was inaufficieot and had b«en protested by him, nui tiel rseord ; 
aiid that after the ecu scu iasued, the judgment had lain dormant 
tor more than a year and day before this sets feu 

Tayhr^ Judge, after argument— ^The record of the judgment 
is that which ii referred to by the plea of nui tiel record ; and 
that agrees with the judgment stated in the set. fa* though not 
with the ^a. sa. the record therefore stafl^cientiy disprovea the 
plea* . As to the insuAciency of the gaol, that forms no eiccuse 
for not takmg bail ; for by the act of ir86» relative to the re<* 
building <>r Franklin gaol, it is provided by a public clause, that 
the sheriff shall carry his prisoner to the gaol of the district.-— 
As to the dormancy of the judgment, the cases cited 2 L. Ray, 
1096, 6 Mo. 256, 304, prov^ that the bs^il cannot tal^e advanuge 
^f that circuntttance^; ... 

Judgment for the plainttiS* 

^ • Swaine vs. Bell and Bellunt* 

in JECTIVIENT. The boundaries of the patent under which 
^ the defendant claimed, were, beginning at the mouth of 
Cape- Fear, thence along the sea coast toLockwood's Folly In- 
let, then up a creek within the tnl,et along the western branch of 
Hatd creek to the head thereof, thence a north-east course tm 
Kl'tzabeth river, thence down the said river to the beginnings 
It wan contended that the other creek or eastei^n brapch was the 
boundary to the head thereof. North 4$ east^ wo^ld net strike 
Elizabeth river, though a course to the north of east vfould* 

lay lor y Judge. A natural boundary i^ always adhered to 
when oiled for. It cannot be altered as artificial -boundaries 
nuy, by the marking of new linea, defacing marks or the decay 
of trees ;— .therefore the western branch is to be uken to be the 
boundary. As to the next course tt^ matters not that a northr 
east course was called for ; had it been a western course, which 
tvould have gone directly from Elizabeth river, still we must 
have proceeded from the head of the creek to Elizabeth river, 
that being a natural boundary, and the course is not to be re« 
garded. As to the possession, it makes no tide for the plaintifi^ 
ot defendant, unless it has been under a colour of title. 

Hostler^ s Adminfsfratarsi vsl Scull. 

A FTER argument, Tflj^&r, Tudge^ delivered his opinion.---. 
-^ Hostler was in possession of tfie stave in question ; Scull 
got the possession from him ;[^^and after this action and pleading^ 
thereto, obtained letters of administration of the estate of joha. 
Vernon, to whon\the negro belonged-— Ap4 1 am ofopinioa 
that Scull's, proving the tide of this negro to be in any thir<i 
person, will disprove that the property was in Hostler, although^ 
3caU hrmself has no property, add will overtuorn the plsuntilrs 
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claim ; for itt thtt actibfi, the plamtiff mtkU prove preperfy 
inhimaelf: And although his prior poasefition is evidence of 
property, still it is oaly presomptiTe evidence, which is over* 
turn<^d by proof of property in another* 

^tere ae A^e.— F?ife T Term, S9t. 

A possessor of a personal chattel, who has jot the possessioa 
not aDhiwfull5% cannot be deprived of it legally, byt by the true 
owner ; and that was the substance of the argument of the plains 
tiff*^ counsel. 

ilayiVQ0d ibr Bostler^s Administrators* 

CONFERENCE 
At kaleigh, June Term^ x8oi. 

fyER cur/tfm-«-(f an indictnient for murder describe the woim<l 
* as given in the Ar^l, onvitting thie letter a^ Vis fatal; and 
the judgment must be arrested upon a motion in arrest made, 
sftei- verdict. 5 Rep. l?l, 12a, Cowp.2«9^ l>oug. ^9^, 1 Term 
£37, were cited for the states 

Jttate vs. Gainefm 

HE wsa^ indicted at Halifax at the last ter^K for horse-stealing,^ 
and challenged thirty- five jurors ; and when the 96th waSw 
drawn, bs ajso challenged htm ;-^and the question arose and 
was referred to this court, to determine whetbeir the saidchaU 
Isnge abonki be over:ruled« , 

The counsel for Gainer argued in subsunce^^-^Challenging 
35 jurors, and persisting therein, was punished at the comn^oa 
law by, the pkttn'efsrte et dufre^ or pressing to death.. This pun* 
isbuHBtcannot now be infticted, our constitution hiving provid^t 
ed in the QUI of Hights, sec. 10^ that cruel and unusual punish- 
ments should not be infiicted.<-«*i;7a^/or, Judge— You needt 
not argue, that ; it is clesr it cannot.}-— -The commoa law 
in this re#pect was altered by the 22 Henry $, Chapter 14 1^ 
ft directed n^ casts of felony, ^^ that he be not, a4mU€4 to, 
challenge mor^ than 20***^ The act of 1777^ ch. 2, sec. 94, that 
any person on trial for his life, niQy mal^e a peremptory chal- 
lenge e.f 35 jurors^ {n n^y |udgipent thijB being direetly a^inat 
thjC act of H. $, is a repeal theiie of ; the One says be shall not be. 
;i4mitted to challenge if^qxt than St^-vJthe other that he may cbalr. 
knge 3^ ; and if It be a repeal,, then is the con^oaob law restor- 
ed, es^cept z\ to tht punishment of pressijc^g to death. A^% this^ 
is a construction in favor ojf life, it ought rather to l?.e adopted, 
than the other, lyhlch is against life ; more especially, if any 
c'u-cumstance can be laid hold of to shew that the legislature in- 
tended U as a re{>eal. Xhere is si^ch a ciicuoi^st^^ce, and it. ia, k 
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verv strong ckie ; not only the AsGctnbly which passtd the ace 
o(i777^ hut divers At«emblte$ afterwards have provided m 
certain csiies, the punishment of death without benefit of clergy, 
for challenging peremptorily more than 35{uror8 ; sec 177^, ch, 
6, sec 1. 1779, ch. It. 1783, ch, 1, sec. 8. 1785, ch, 5 ; each 
of them inflicting punishm'mt, and all but one of them the puQ- 
'i<)hmeQt of death for challenging peremptorily more than 35 
jurors. And were the legislators of 1777 ao uninformed as to 
inflict the punishment of death for doing that which they thern*^ 
s^lve^ in the same session had rendered impossible ? Were 
they so absurd as to say yoii shall not be allowed to challenge 
the'sc^th jaror, and if you attempt it the challenge shall be over- 
ruled 2 arid in the saitie session to tay if you challenge the S6lh 
juror s^nd will not retract the Qhal(enge« you shall he punished 
%vith d^ath? {f we will but remember who were niembers of 
this Assembly, it will be impn^sibie for us to harbour the idea 
that they did not know what they were about nor what they in- 
tended. The act against hol^se-stealing, 1790, ch. 12, Under 
ifrhich the prisoner is indicted, provides no punishment for chal- 
IcQgiog more than 35 ; and therefore the prisoner should be 
diftcharged. * 

JS> contra^ h was argued that 5t% H. 8, ch« 14, was alteted hf 
the act of 1777, only as to the number of jurors which the pri. 
soner might challenge; $5 is substituted into the place of 20« 
The e^^presiion used in 1777, nioy challenge 35, implies most 
strongly that he may not challenge more. 

Per curiam^ It was decided that his challenge of more than 34L. 
shall be disallowed, and that he shall not be at liberty to refute 
(pis trial by such means. 

Bayw^qd for the prisoner, by the appointment of the court* 

Simpson vs. Nadeaxu 
i3,ER curianu^^Thc British and French nations being at war« 
*f^ a Frenchman captured the plainliiT, a citiaen of the United 
States of America, carried his vessel and cargo into a Spanisli 
port, and disposed of both without condemnation. 

JPer cutiam. The captor is suable only in the court of admi- 
valty, notwithstanding the argument so much pressed by the plain* 
titf^ counsel, that the prize court of the admiralty could pro- 
ceed only where the thing taken was in its custody or power i^ 
and as to the instance court of the admiralty, that its jurisdiction 
was concurrent with the courts of comnu>n law ;,f and notwith- 
standing another argument also used by him, that according t6 
the six carpenters^ case and other cases, the d^f^odsnt's not csr« 

^ 1 RobinscrCs Rtports^ 100, 119. 
\%W* Cofn* 107. 1 Dou. 98, 99a 
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tying the vessel into port for condemaation, as h;8 cooimission 
required, shews ^10 animo the seizure was made, which wa« n^t 
tp treat her a^ a prize ; coiisequcQtly ihe was QOt taken as />n'z4^ 
but hy a trespass or wrong.* 
Haywood^ f«>r the Plainufif. 



* a Brov^n, ?iQ. 



itoorf vs. Bradley. 



IpjECTMENT upon this devise, ip wit : " I give to mtf soM> 
■f-' William^ half my land,it in North^Carolina^ afvd if IVillium er 
^ohn die ivitliout litrirs of their body^ the ivhole to, IVilUam or 
J.ohn.y William died without issue, having fir&i sold by ,\ ticcd 
o/bajgain and sale to Newsome, and John made an actualcntry 
bef<:u-e the passing of the act of 1784, ch. 2.^, but at tjic time of 
passing the act ^cwaome was in po«S£ssion« 

Counsel for theplaintt^. At the time of passing, the act of 
:(7i>4/, ch, 22^ there was no estate tail in being, loc th^t had 
ceased hy the death of William, without ijftsue ; nor any rcnnaia-«^ 
(Itrr, fo.r tKat had come into pqbsessjon. If the plaintiff is not 
Ciuiticd to recover tt is because the act of 1784, ch, 22, has taken 
;»wty liin rif^htof possessjoti : He would certainly lie entitled to 
recover ba<i the act never been made. The w^rds of the act are^ 
** all sales and conveyances made bona^de and for valuable con- 
^* sidcratioik, since the grstd^y of January, 1777, by any teuan^ 
^^ in tail ill actual possession of any real estate, where such es* 
^^ tale hath i^en conveyed in fee simple, shall be good and ef- 
^' fectual in law to bar any tenant or tenants in tail, and tenants 
^^ in remainder of and from all claim and claims^ action and ac^. 
^^ tion9 and right of entry whatsoever, of, in ackd to. \uch entaiU 
^ ed estate against any purchaser, his heirs or assigns no\v ia 
^ actual prjssession of such estate, in the same manner as if 
^^ such tenant in tail had possessed the same in fee simple.^' 

Firsts (fit was the intent of the legislature to take away the 
plaintiflTs right of possession, the act for that purpose is void.— 
Secon Jh' ; it was not the meaning of the legislature to take away 
the plaintiff's right of entry. Thirdly ; the words ol the act do 
- net comprehend the case before us. First, the legislature were 
authorised l)y the Bill of Rights, sec. 43, " to regulate entails in 
SHc/i a manner as to prevent perpetuities J^ This gave them no 
power over estates not entailed ; and as to other estates every 
citizen is protected by the 12ih and 14th sectibns-*^^* N9 freeman 
shall be disseized of hi ft fret hold or deprived of his freehold but by 
the law of the land :^^ which means, by due process of law, and 
by the judgment of a court of competent juriadiction, proceediDg^ 
by the known and established course of law. In .the year 1785, 
the Assembly passed an act taking from all persons the right of 
^ninjj for propsrty sold by coR«mi3&ioners of confiscabted e6iatQS^ 
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#ridot*c6lirselhe rights of possession which such person) hadl 
The Judges declared the act invalid, and in \7S6 the Assembly 
Peered it. 0;i that occasion the tegislaiure concurred at hst 
with the judiciary in the position, that the legislature cculd not 
deprive any man o^f his right to property, or of his right to sue 
for it. One of the Judges illustrated his opinion in this manner t 
^ As God said to the waters, so far shall ye go and no farther^ 
eo said the people to their legislature.^' Judge A^he destrVes for 
this the Veneration of his country and ef posterity. Secondl}') 
it was not the intention of the legisUture to take away the ph\^* 
tiiTs right of entry : the preamble of the act complains of estatt^ 
4tail; the enacing part complains of esta'es tail, and convtrti 
cbem into lee sinople. No design is intimated to meddle with 
ftny other estates. Estates tail were of two sorts ; those whvre 
the tenant had not sold, which are converted into fee simpl(S| 
and those where he had sold, which were stcurcd to the purchas*- 
er by barring the cUim of tenant in tail and tenant in rtmaindcni 
the design was ^^ (p do away entoHaJ*^ Was it e3sential to thd 
promoltoo of this design to take away an estate in fee as the plains 
tiff's was when the act passed, and to give it to another f 7 ht 
object was to free csutes tail from the restrictions which rendered! 
them unfit for a republic ; was it necessary to interfere with an 
.estate already free without the aid of the act? Was it necessarf 
|hat the purchaser of an estate tail already at an end by the faiU 
ore of issue should hold it preferably to him who, as tenant in rt* 
mainder had become legally entitled to the possession by h>s 
entering upoa it ? Whether the one or the other held, \X 
would not be a perpetuity ) and it was of no moment to 
the public which' of them held the lands. — Thirdly j if this 
act be construed literally it will not 'embrace the case be^ 
fore the court; and every act ought to be construed which 
tends to divest estates legally vested, 2 Dallas 316. If it be 
asked who are to be barred f the act answers, tenants in tail 
and tenants in remainder i the plaintiff was neither ; for he had 
a fee simple in possession by his entry. If it be again asked, of 
wbatareihey to be barred? the act answers, ^^ofarightvfefUnj 
to such entculed eaiauy John Mnorc^s was a right of entry to 
an estate in fee ; no estate tail eztisted which could be recon^ 
tinued by entry* Again: against whom were they to be bar- 
red ? the answer is, a;;;^inst him who was "-^^ in the actual pos- 
session $f the estate taiL^ Newbom was not in the actual pos- 
'aession of such esute \ it was cittinct by the death of WiUxam 
without issue* The defeasible estate which Newsnm had was 
actually defeated by John*s entry ; the possesr ion which Ncwsom 
Afterwards had was tortious : he was not a purchaser in actual 
possession of an estate tail when thr act passtd. The cases re* 
lied on on the other side, as determtn^^d in the courts of this sut« 
and in die circuit court, were casck wlarc ihc estate uil actually 
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existed whcathe act paaaed ; in the present case it had actually 
ceased and the estate ia remainder had become an estate in pos* 
session and had been reduced into pQS&ea«ion.by entry. Xet it 
^e remarked that the act in this clause does not giv^e a fee express- 
ly to the purchaser { it decUres simply, that the conveyance in 
fee shall b^r tenants in tail and tenants in reiTi^nnder : in, the for- 
mer clause it expressly .convert* estates tail net cunvryed ^nto 
fee simples: If it intended to legitimate the estate oi the pur- 
cliaser against all persons, why is it not said here also that he 
shall hold in ice simple ? Why is the phraseology varied and the 
bar confined to persons of a certain description ? Is it not be- 
cause there might be persons of other descriptions who were 
not meant to be barred ? Was it not btcaiise thty did not meaa 
to bar any others than tenants in tail apd tenants iit remainder i 
persons who had not a present right of entry, but a right only 
)n expectancy, dependant upon the death of tenant in tail in the 
one case^ and upon his death without issue in the other. Such 
{-ighta vere subject to the power of the legislature derived frona 
the 43d section of the Bill of Rights.; ior they were xonnecled 
.^ith, and depended upon estates taifl ; .They had no power over 
estates and rights legally vested and independent of tstat'^s tail : 
accordingly they have been careful to use such vrords a# confine 
the operation of the act to cases within their power ; to citates tail^ 
and to rights expectant upon them : these words should not be 
extended to a xase like the present, neither within the power of 
the legislatufe, nor within their contemplation, nor within the 
cempass of the teroia they hav^ employed. Again : why was 
the person in wkase favor the bar was to operate to be a persoia 
in ac'tual possession at the time the act passed ? It was because 
tlicy did,not mean to confirm the lands to a purchaser whose 
possession was legally defeated before the act. If a recovery 
had.be^n.efTected by the isstie in tail or tenant in remainder a- 
gainst the sale of the tetikiit in tail, these were legal acts which 
defeated the estate of the purchaser and were not to be invalidat- 
4:d. Will it be said that ijf the issue in uil had sued the purcha- 
ser from his father who made (be purchase after 1777, and had 
recovered against him before 1784 and had been dispossessed by 
the purchaser before the act of 1784, that the est»ie so recovered 
would be barred by that act ? If not, I would ask, is not the estate of 
the purchaser as completely overturned and deieated by an entiy 
given and allowed of by law as by a reccvcry at law i They re- 
qdircd to the purchaser to be possessed of the estate fo/Vi— why ? 
because if that had ceased, a right of entry had accrued to the 
remainder man ; and as it was unjust and beyond their power to 
defeat a recovery or actual entry ol the remainder man it was vqu^U 
ly so to defeat his right ef-entry to an estate in fee. If the estate 
X'm\ continued and existed at the time of the act, the purchaser's 
was a legal possesiiioa ; they intended therefore ta cQnfiroi legal 
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fessions, Dot those gaiaed by toittoaft dispossession, oor those 
pnaiotttincd after the esute tail had ceased. Again : what diflfcr* 
cncc is there between an estate defeated. by a recovery or eotry^ 
aad one iiaWe to be defeated by a present right of entry but un- 
justly withheld from the true owner? What rea<^on could ther)* 
be to enduce the Icgislatare to favor htm who was liable to b« 
-diapossessad by a present right of entry, more than hina whti 
liad been really dispossessed j What reason for favoring the 
:Ovmer who had regained and then lost his possession, more than 
h\m who was equ^y entitled but who had not regained it?-— 
They intended no such difference without a cause for making it. 
!They hav^ used terms pointedly calculated to exclude from the 
operatioa of the act as well rights of entry already accrued an 
{possession already uken by the remainder man at the time of 
|>assing the act> and therefore judgment should be for the plain* 
tiff, John Moore. 

Miv.Baier^ ^e-conlrs, insisted that as Newsom w^s aetoally 

ftoseessed of the landa purchased from William, at the time the 

fict passed, that he comes within the words and spirit of the act. 

And so the court decided^ and gave their opinion for tb^ 

defeodaat. 

ffagxvo^d for the jAaiati^ 

Newbern, July Term, iSoi? 

HargEt vs. Foscae. 

PER curiam^ TayIor, Jad|^e.-rWhere the defendantobtains 
an order of survey and does not execute it, and moves for 
M continuance of the cause, because it is not executed, he should 
satisfy the court that it is necessary on the trial. 

Mr. IVood for the defendant, was obli^d therefore to pro« 
•diace an affidavit, shewing the necessity of it i and upon that th^ 
.cause was continued, 

PER curiam^ TAtLoii, Judge.— The action for mesne pro- 
fits does not accrue 'till after a recovery in ejectment, and 
possession obtained ; then the defendant by relation, is a tres* 
passer against the plaintiff^s possession cA initio; consequently, 
if the action be commenced within three years after that time| 
the act of limitations will not bar* 

SmaUuwad and Danitl vs. MtchtU and Hearne. 

PER curiam^ Tatlor, Judge.— >If a witness be offered, the 
adverse party may by other witnesses, pipove him intere&ted, 
and he shall tbereupon be rejected as incompettat* 
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^/.Thfe plaintiff offered the log book oo the voyage, to thevr ih% 
yjipOiC of the vtsse^s arnvil at Savannah, and hvt continuaDce 
%rre ; also the time of her arrival at Beaufort in this state. Il 
was not objectecl, and was delivered in evidence to the jur}'* 

Di^fendant oficrcd to read a copy of the sailing orders, and 
provtd the original to have been in the plaintiiTs hands* 

Per curiam — You cannot read the copy unless you have glvett 
notice to the plaintiff to produce the original. It then appeared 
upon further examination, that the pcrscn who bad the posses* 
•ion for the plaintiff, had searched for it, but could not find it* 

Per cwricm.— There is no difference as insisted on, between 
deeds and other writings ; you cannot read a copy where you 
have not given notice to produce the original. The reading a 
copy where the original is lost, applies only in ca&es where the 
owner of the wriiing proves it lost, not where it belongs to Hit 
.iKiyerBarj. 

SmaUwoad vs. ClarL 

T>LSA, the general issue, with leave, to plead any other plea^ 
^ and W4od moved after the jury sworn, to plead another 
plea, namely, delivered as an escrow ; but the court said it is too 
late now to aidd another plea, as it will delay the plaintiff.—— 
Wood then offered to give evidence under the general issue, that 
thetpaper now declared on a.<) a bond, was delivered as an escrow, 
which the court refused* Haywood sitting near Wood^ advised 
him pot to give it up^ for that there were precedents enough to 
support him. This brought on another argument ; and Wood 
cited 6 Mo. 218/ Mo. Ent. 186. 5 C. D. Pleader. 2 W. 18. 
2 R. Ab. 683. Ray. 197. Mo. C. 217. 1 Salk. 274. Bullet 172. 
i Hep. 119. 7 Mo. 53. Gil. L. E. 159. L. Ray. 354, 356,357. 

Tay/fff,. Judge. Such evidence cannot be given on a generd 
fion €9t factum as here ; but only upon a special one disclosing 
the fact ol its havibg ^een delivered as an escrow ; and that the 
conditions were not performed ; and concludnig, and so it is not 
his deed. 

Wood being dissatisfied, caused it to be carried to the court 
.of conference, where the .opinion of Judge Taylor prevailed. *- 

There is no doubt however, but that this decision is against 
law ; and it has been acknowledged by Judge Hall fo 1>e so in 
two, instances, which have since occurred.— And he argu^^hds : 

If upon noYi ^.tryacf 14m. pleaded, the plaintiff gives evidence of 
an execution by the defendant and delivery to the plaintiff, and 
the fact really be, that it was delivered to a third person on con^ 
dition, shall not the defendant be allowed to prove this on his 
parti and. if he does prove it, shall the frfaintiff atiiirQeov^f ? 

This short argument is naanswers^. : .: ;.^ 

^cre de hoc. 
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Hampton, vs. Garland. 
^AYLOR, Judge. The act of 17^9, requiring til th* living 
-^ wilo«S4C8 CO be froduced if to be h^d, im^ans, if thepersoni. 
attesting are coni|?etcQt to. be witnesses at the time of the trial 
of the iasue dntiifqvUvfil non^ hxkt if any o£ thencL has become it^r 
CompetciU by oieana of an interest accruiii grafter the attestation^ 
as by the death oi -a le^ee to. whom, the witness i^cntitle<} t9 
aoccecfi^ o% by becoming informers ; the person endeavoring; 
to prova (he will^ need not oflfcr such witness. 2d : Although 
it is. insisted thai II wjitnesa^'^U not be produced by theopposer 
«f the will to. deny bis attestation ;.and that it would be produc-. 
tive of ill constqpences lo the public if a man who had underta- 
Jtea to. the teeutot; that he would, support the will, ^hould be 
•allowed against the undertaking; to act a contrary part ; and thai 
such a rule would. expose, many good wills to be overturned and 
the witnesses to temptation where the estate was considerable : 
And notwithstanding the case in 4 Burrow, 2224, I am of opt* 
nion the opposer of the will may offpr the attesting witness to. 
4isprpvA the sanity o£ thc^ testator.. 

Tyson v^. Simpson and otfffers^ 

T HB .plaintiff V husband died, leaving a stock, of 'cattl6^ whicll« 
she took, into poMessvofi : the old stock itt gone and a new^ 
, one ariften, and that new.one gone and another arisen j^nd lateljr* 
the defesiUat haying obtained administration,, took.themiroiQ,; 
her*. The possession of the original stock and of the increase^ 
had been for Jbrty. y^rs and more*. This case waflbxeserved by 
. Judge M^JC^y^ in ^y».l£P9f for consideration*. 

7 ayhr^ i^xi^^ty after. argument-^Xhe increase of the increase 
mdinfiniuim^ belong^ to the owner, oi the original stock : the 
•plaintiff cannot have acquired property by possession* « The act 
x^ limiutions did «ot run so is .to bar the action of the admrni- 
atralor f .the letters were obtained not till laliely } Md the act be- 
^g^os to run only from the time of obtaining themA. It has beett 
decided that the increase of negroes^ and their increase, be- 
long to the owner/of the wench from whom all descend ; and L 
cannot distinguish the. case of negroes from that of other ani- 
saals* Judgment according! v* 

* Vide 3 BL C. 390, 504. 3 Ba. Ab. 301. 5 Ba* Ab. 169* 7 Hep* 
17^, A\mo /^.^uOivan, 3i4k. Gjcou B» 3, cb. 5^ sec 29, ch.. 

JScnks vs. Tuckers^. 

fftfaie case die defendaat could not produce a ^ed^or patent^ . 
or other coknirafale tttk, but proved possession for 40 years . 
eiide?«Hurked linea^ vritfa some other CHrcumstances, such as the 
npuutiM of the Brig^berhood for a long^ume back>.that the.. 
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bnda, were the defendant's ; itid an aicknowledgeinent qn tn4 
part of the pUintiff, that they verv covered by patent. 

Percunam^^^Under ibft act oi 1715^ or of X791, posseasioiv. 
of Itself will give no title to the fostessbr f but ailviiforax'{>os* 
tesisioh for 40 years under ck-cuiDttftncei which convince the 
iury tlut a ^rant once es;isted, ia a grotiod for them to go uponi^ 
m saying there was a grant*. H the ji^ry ^ the present issunce 
^re satisfied from the evidence kud bisfose theiRlv^C ^ gn^t di(^ . 
Cl^ist, the)' wijl fiad for th^ 4?s.feAd>nt. ' * * 

Yer<fe4 fei; th^ 4e^ei)4;v>t. . 

Shsser YB* Ai/brih, 

TH& defendant chimed the lands described hi a patent, t<i 
^mythwick, beginoijng at the mouth of Bear Cretk on Lit^^ 
tie River, tb.ence vp the creel; JIo. 9 W. 348 poles to a gumj^ 
then up^ ther«oi:th prong of said creeks ^o. 4$ £• 264 poles to ^ 
hicXory^ theocc a. certain course to the river,, and dowa the ri-. 
ver ta the beginning*, The artificiaV couxse described, as. the 
two ifu lineSi declined froaa the creek and north pconff,. an4 
the second course struck, the rivei; before the numbcc oi polea^ 
called fotr ws» coinpleted ;^ and by that qaeaos the third line waSi^ 
excluded altogether^ Some distance up the brands froia. the bcs. 
finning, was a branch running to the novth-east, which was in. 
fisted to be the north prong ; but that branch was. only 14% 
poles ftoni the beginning ; neithea was it leo^g enough to answer. 
^c distance called fci' m the second course ; and t^ing that for. 
the north prong, the distanee would have carried us to the rir. 
ver, ei^cludipg also the third line; buti( was proved that the 
former owoer of this land ndnaitted the arti6,cial bound.ary aS; 
laid dpwn in the plat, to be the true boundary of the land. 

Tayhty Judge-rr-The oatural boundary^ if it can be asceruinr 
ed, is to be followed i, but if the jury have doubts- which is the 
natviral boundary, and are satisfied from, the evidence that the. 
artificial boundary was considered by the propri5;t|pi:i|s t^s trti4 
Oue, they may estabjish it by their verdicu 

Jailer vs. White. i 

T^ICCTM^XT. An order of survey had been obtamed ai 
**^ the last terra, and a survey made ; and now it was moved 
for the plaintilf that a new order be rnade,^ wfiA the motion wai% 
opposed. 

Taylofy^ Judge. A new order b not of course ; the couri 
will grant it if the former survey be imperfect, aotolberwtse.-^. 
Whereupon the plaintiff's counsel shewed that in the auryey re» 
turned, a line material to be ascertained had not been laiddow4^ 
in the platt retorned ; and the court grauted d;ie iiiOjUQp^ 
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Van Norden vs, Primm. • 
ftill in Equity and Demvirrcr, , 

^BR curiam-^TiCiU>^^ Judgc-^Thcactof 1796, rfi.29, du 
» rccts \\\iX th^ county court on the petition of the widow^ may 
;ippoiot a Justice and vh4-ee freeholders to allot and lay off to th^ 
wictovr,' fgr the u^e of herself and children, a year'^ ntiaintenance 
•lit of the, stocK, crop and provisions of the deceased* The 
bill ttates that they allotted her £. 12 j» in money becausie the 
pemh^ble estate had bedq sold, and now it is objected that 
|ho ^^ 1^5 paid by the administrator pursuant to this pro- 
ccedtng Shoold tiot be allowed him against a creditor, be« 
Kvoat it is not stated to be an allowance out of the crop^ 
yrock and provisions^ It may be an allowance out of the perish^ 
^ble estate^- and at the same tinie nut out 6f the stock, crop and 
^roviaioDS t as suppose the deceased left neither the effects of 
Other descriptions which in their nature are perishable* In sup- 
port of the hill it i9 said, first, that this is a proceeding by a 
court of competent jurisdiefcioii, atld that the money having 
been paid in obedience to their sentence, the administrator ooghjt 
to be protected. The county court have decided that JH perish* 
able articles constitate a parto^ this stock, and if they have judg« 
^d erroneously the administrator ought not to be injured* Se- 
condly, that the word stock Embraces other articles beside cattle^- 
hogs, and sheep, and indeed all articles which ou^ law denomi- 
nates perishable; otherwise it i^iight happen that the wido#of a 
merchant, mechanic, lawyer, or the like, dying in a to^wn would 
have no maintenance forhefself and children, when at the same 
time, the widow of a farmer not leaving as large an estate .would 
be provided for ; and this could not be the meaning of the le- 
gislature. I am of opinion the county court have no poWer to 
9llot a m^intenspiQe out oiznf other paft of the estate than the 
»tock, crop and provisions, and that the stock here meant is that 
which is commonly denominated stock in the country ; namely, 
animals with which the plantations of farnciers are usually sup^ 
plied : thid cotistruction is liable to the objection made to it, but 
it is not for us to legislate.-r— The Assembly mnst interfere and 
^ive a greater extent to the act before I can persuade myself to 
make thecdnstruction asked for* The consequenceof this opinion 
Is, that the county court acted without power in directing an aU 
InWince out of the perishable estate only, and the complainant 
fhouM hava aj^aled. I ans further of opinion,: from the au« 
thorities cited, that the court before, and instead of pronouincing 
^jndgflient. ovt the demurrer^ may give leave to the party com« 
fibunant to amend hia bill, and to state that matter without which 
^e demurrer would be allowed* The complainant therefo^o 
intMy amend his bill, and I will suspet^d judgment upon the dc- 
Vaurrer til) after the amendment. 
^ay,WQod{ox\hc complainant. 
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Sjtdres vs. lifgg^m 
p* JECTMENT. DefendaDt dUcU'imed parthMrmg been peiv 
-^ inoicted to plead after a judgmtnt by default Bet aside ; 9.nt 
having entered a disclaimer fast term after plaintiff had left court; 
Stanky movtrd for a writ of possession, and that the defendant 
might pay cofets. 

Per cunum^ Taylor, Jtidge^ When there is a disclaimer 
litotered, the plaintiff may tale out ia ihrtt of possession of course l 
as to the part defended for and not disclaimed^ yds itiay prbcred 
to try. Also if you sue for a moiety you may recover a thirds 
or if (or two moieties under different dic^viaea. J*ou vazf rmzord^ 
two thirds* - 

* ' Thompson vs. Caylardi. 

^HIS aictiofi waa brought to. recover damages for^ breach o^ ;i^ 
* contract in writing, ^ romiaing to pay money, discbs^gcable- 
howevt;r id specifijc ariicies.. 

T^y^r, Judge« This, ikptis ia not negotiable and ypu. musfts 
prove the considevaiieo. 

. Whereupon 4fe'^'4f for tha plaintiff^ called a witness andprby-. 
ed the consideration i and then a.^ufi^ion arose conccramg^the;: 
tender. 

Tayior, Jud'ge« The money ia discbarg^ble in plank^ stav^ea,^ 
aind shingles ; you must prove a tender of. ail the articles^ not of^ 
some, only enough in virtue ta discharge the^dfibi.^ A tender. 
of a cirtificate for timber lying on the bank of the river, and there 
inspected b not a tuSeient trader; the certificate is evidence - 
ftt esost, only that lumber had been inspected, not that it waa.ati. 
ibe place of inspection at the time of the tender. 

Hiibboroogli, October Tei^ i8&2«*/ 



vs. Wrfght 



jpER Curiam^ M*Cat Judge, after arguinent. If the gene«w 
^ ral isape be pleaded to an actiqn on an ^is^tgned bond broV- 
by the assignee, that puts the plaintiff to .prove both the executi* 
on of the bond and the assignment ; also a bond nfiade before th|C;, 
act of ^786, ch, 4| is not negotiable by that ac^ 

Halifax, October Term^iSdifi^ 

Thompgm vs. Allen: 

'DILI; in equity for an injunction against a |ud^efit at law i- 
^ Alien was rendoved to some distant place unkndwn to hie^ 
ac<iuaintan'ce8. A thiVd percon really interested in the judg* . 
xnent made an affidavit, stating a denial of the matters^f equity 
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-fontaiiied in the bill ; sutisg also his own intcreiBt; and it was 

inaisted upon before Judge Hall that an ii^iifictioii might be diasok- 

"red 00 affidavits dis[nroviDg the equity of the tnll, especially in a 

4ase like the present vrberedie real dcKudant was not brought ioto. 

court and the nominal one resided at some place whence his aiv 

«wer could not be procured; and the case of Bevloo and:Oib- 

'SOBwas orged whereon injunction was continued on affidavits 

sigainat the answer of the defendant. It was argued that if tho 

court would continue on affidavits, the same reason required thejr 

'Would dissolve on affidavits also, otherwise the oonduion of the 

^ilaintiff or defendant would be unequal. The caae was carried 

to the court of Conference and there the Judge who had decided 

Benton and Gibson, was of opint«»n.that case aSbrded,no princi-' 

pie of decision which could be applied to the present. The 

Court of Conference agreed that the affidavit rn th^ present case 

liras sufficient to shew that the deponent shouId.be made a party* 

They declared, however, that an injuacttoo could not be disspl^ 

«d bist upon the answer of the defendant. What passed in the 

cooirt of Conference is ex ratitione* 

Cases cited for the deponent— 2 H. Ch« P. ^27. foth. ^. 
' 8 H. Ch. P. 859. Ch. Rep. 2Q9. Cursus Con. 445. 3 
P. W. 955. 2 Bro. Ch. Rep. 15, 182 to 186. 

Wilmington^ November Term, i8oi* 

North and Prtneot vs. Mallett. 

CASE fot money due by two notes of hand payable January^ 
1784. Payments were made in part by twe notes in 1783, 
also there were several other payments, and in 1785 a payment 
was made to the amoi3tttx>f the bahrncf ofthe principal, and an offer 
was then made to pay any balance which might be then due, if 
the plaintiff would agree to .credit tpjhe amount of the notes, 
which hereftised. It was stated by counsel that a calculation 
had been made by agreement, and that on the 20th May, 1785, 
when Maltett offered to close the accounts, 320 dollars & 60 cents 
were due as interest and not as principal, and to qalculajte inte- 
rest on that sum would be giving interest on Interest. To sup- 
.port this position he fiuted, that the mode of calculating interest 
at the time this contract was entered into, and during the whole 
transaction, till Mag^^ 1785, was to find the interest.on the prlo* 
cipal sum till the time of settlement, and the interest on the se« 
veral payments from the day on which they were made, to the 
tiine of settlement abo, and then to strike the balance. Pursuing 
this method in the present case, as the several payments made, 
amounted to more, than the principal, the balance due on thp 20tb^ 
May, 1785, must certainly be coasiHcrcd ?« interest m^ztiyZ 
And although the rule for calculating 2nt4;rcst ha:» been since ;u- 
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tered, and that what is here cohtended for was ierroaeotis id prin^ 
tif\ti yet as it was the mode in use when the parties contracted 
Mtkd paid, it ought now to be adhered to, 

jRpr turiajitj Hall, Judge. The payment ought in fhe first 
place to he applied to the discharge of the interest accrued, and 
4f a balance of payments remains then to deduct it from the prin. 
cipaL If the plaintiff received the notes as payment the defen- 
dant should be credited from the day of the receipt, otherwise it 
-is, if he only made them his b>' delay and keeping them in his 
possession. TkW defendant may stop interest when he pleases 
by tendering the principal and interest, but it is not a legal tender 
to say, here I am ready \ he must have the money ready also. 

\Evatis vs. yames, * 

•pjECTMENT. T%e plaintiff derived his tiile from the will 
^ of Jonathan Evans; who devised as follows : '* I give and 
*' bequeath to my two eldest sons^ Recce and David, my* 
** plantation, &c. — 320 acres on the river to Recce, and 320 acres 
^ to David ; and they to pat to school my two yoongest sons, and 
** io 8cho§l them at their charge,*^ 

The plaintiff^s counsel contended, that Reece and David took 
as joint tenants for life, and as David died first the whole life es« 
tate went by survivorship to Reece, who was the eldest son of 
their father, and that on his de^th the estat^ in fee deseeded on 
Jonathan, the eldest son of Reece, and heir at law of the devi« 
sor. It was suted in evidence that David died in 1^81. Reece 
died in. 1785, leaving a son Jonathan, who took possession after 
' Recce's death, by putting his stock of hogs and catde on the land- 
Jonathan was an infant for many years after Recce's death ; the 
remaining brothers of Reecci and uncles of Jonathan, sold to 
defendant, James, in 1795. They never claimed title before, 
nor were they at any tin>e in possession, nor was any person in 
possession but Jonathan, until James the defendant entered in 
1795; an action was brought in 1796* David left a daughter 
in ventre sa mere^ who was born four months after his death, 
and died in 1796. There were two other sons of old Jonathan. 

Jocelyn^ for the plaintiff. — The devisees, Reece and David, 
were joint tenants. 12 HHo. 302, 1 Salk. 390. 2d. The devi- 
sees took an estate for life, only the charge of schooling the two 
youngest sons is not such an one as will cre;ite a fee where o- 
therwise the words would ma)te an estate for life only. School* 
ing is an annual charge, it is not a sum in gross, for it might be 
more or less according to future circumstances, as the death of 
the children, &c. He cited Gilbert on Devises, page 19, and 
said it was payable out of the profits. 

Wrighty e contra* The devisees took estates in severalty.— 
All estates are so unless expressly made otherwise ; no such ex- 
pression is here j on the contrary, Reece is to hold 320 acres on 
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the river, which is a panicutar designation of the 6pot inimded 
fur him ; and the remainder of consequence falls to David : thry 
}iave uu unity of pobsession so a<i.scrtt:d to a jointenancy. .1$ 
M,o^320. t Salk* 390 suo^)ort the posttioa laid down by u^ when 
compared with the words of our will ; besides the CQustructiori 
of deeds and of wills is materially di^'c-reoc ; the one is conbtrued 
most stricdy against the grantor, the odier according toihe intent 
pf the testator ; that was in our case moj^t evidently to create au 
estate in severalty or at least in common. As to the nest que£« 
tioa this is an estate in fee in the devisees; the charge la not 
expressed to be payable out of the pro&ts. It is expressly said 
i^t iheir own charge* He cited Cro. li. Srs. 2. Cro.is/. 6 Ilf p« 
iG- 2 Lev. 249. Co. Litt. 9, 6. 3 Burr. 1533 ; all these caiea 
prove that where a charge is laid on the devisee which is not to 
be paid out of the profits, that he has a fee : here the charge can- 
pot be out of the profits becaaso the plantation is devised tQ ihe 
mother for life ; she might have lived longer than the deviseta 
*am>-Hie schooling must necessarily be defrayed by mcuies of 
their own. ^\ \, 

yocel'jfi \k repl)< It is uncertain how much is to be paid — \t 
Ja not a gross sum.--*-It may come out of the profits. — It is to be 
pauI aunually.— The fee. only arises when a sum certain is to be 

I laid. If either of the youngest sons die, or both, the charge 
ails cither wholly or in part ; it depends on a contingency whe- 
th-r the devisees will have any thing to pay. There is no in- 
tent ijxpressed or to be collected from the will to pass a fee. 
' Hall^ Judge.. Let the jury give a special verdict.— [They 
did so, and afterwards he delivered his opinion.] — If the charge 
is such that, the devisee may sustain a loss by paying it, sup- 
posing him to liave a life estate only, he shall in such case take 
a fee. Especially in a case like this, where intending an e;i- 
Sate for life to the mother he expressly limits a lile estate, 
which shews he knew how to limit for life when he intended it» 

McNeil and Wife vs. the AdminLtrators cf ^ince. 

THE deceased left a legacy to ihcfeme^ for which tbi^ action 
on the case was brought. The administrator had been ap- 
plied to and he said he would pay it as soou as he could sell the 
Qrton plantation. 

WrighU for the plaintiff, cited Cowper 284, 289, 1 Vent. 120. 
2 Crc. 602. 
Jocelyn^ € cmira^ cit^d 5 T. 690. Iredell 209. 
Hady Judge* Legacies may be recovered two ways in equity 
or by petition, and a suit will lie at law upon a promise by txe- 
cutors to pay it. He is under a moral obligation to pay it wb«a 
he has asseu, and that is a consideration. If he promise in con* 
sideration oi forbearance^ though there be no assets, that is e« 
^augb. It wiU lie against the administrator gf the administrator 

W 
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promiding : the sum paid will be applied as if suit had been t* 
gaiQSC the proinisiog abdministraior. 

SobinsotCs administrators vs. James Dfvont. 

THIS was an action to recover a Negro named Peter, who bad 
been sent to the hoiise of the defendant, in the year 1783 
or 1784, some two or three years after the marriage of Devone 
with the daughter of the intestate, where he has ever since con- 
tinued. 

Hully Judge, refused to admit e\'idence of the intestate's dc-» 
clarations that he had not given the Negro, made in 1796 ; say- 
ing, after declarations of the party shall not be ukea to explaia 
his former transactions. 

Wheaton vs. Cross. 
'yHE plaintiff was in Tennessee; Bell, the witness, had gone 
•*- beyond sea since the last term. 

Hall^ Judge. The plaintiff's attorney may make affidavit, or 
the affidavit of any other person may be made to continue the 
cause. 

^. Spillar Cutlar^s administrators vs. James Cvtlat^s executors. 

'pROVER for Negroes which Spillar in 1794 gave by deed to 
'*- his daughter for life, and by another deed, dated the 8th 
/of February, 1794, to his daughter and her son^ J, S. Cutkir^ 
for their livet^ and the life of the longest liver or survivor^ remain-^ 
der to the heirs of the survivor. Cutlar who had married the 
daughter, conveyed by deed, dated the 10th oi February, 1794, 
to James SpiiUr, and covenanted never to claim any property 
which should come to his wife by purchase or descent. 

Hally Judge. Evidence may be given to prove that the deed 
last meotioned was really delivered on the 8ch, and before the 
deed to the daughter and her son. The date is n6t of the es* 
seoce of the deed, and it is not sound, as argued, that Cutlar be- 
ing a party to the detrd and now a plaintiff is tht^refore estoppc^ 
to say the contrary of that which appeared on his own deed. — 
Vide 2 Rep. 4 — Dy. 307— A pi. 67— Comber 83. 

As to the other points, he said, that heirs ofiYit body when 
spoken of chattels, were in some cases descriptive of the person 
to take, and were words of purchase, not of limitation ; but the 
word heirs simply was always a word of limitation, and operated 
to give the whole property to the survivor, and is here tanta- 
mount to executors. There is no difference between saying 
remainder in fee to the heirs of the survivor, and remainder 
to the heirs of the survivor. The absolute property was in ■ 
suspense till th-^ death of one, but upon that death the ab- J 
solute property immediately vested in the survivor, and was ri# . 
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longer contiDgeot^ 9jtd coosequently his adaainistrator ought to 
Vecover« 

Hay andCulhr vs. SpiUar^a execuUrs. 
OPILX.AR by deed dated the 4:h of February, 1791, conveyed 
^ to his daughter Elizabeth the Negroes in question, to hold for 
^nd during the tfirm, of her mUural iJfe*^ She afterwards marri- 
ed Futon, and he by deed conveyed the same Negroes to Hay 
and Cutlar forever,, in trust for hisiofife for her, natural iifi^ re^ 
maindfir to.her h^irs^ A wiiness. was called to be questioned whe- 
ther or not S{)iliar consented to. or encouraged the making of this 
fetter deed.. It was objected that this question should not be 
giat to.hixn^ for that the answer tended to shew Stpiilar had parted 
with, his rcaersionary interest a which oughts not to be proved 
Otherwise than by deed. Reversions o£ real estates cannot be 
passed without deed because they cannot be passed by livery o 
seizen— »2 Bl. Com. The same reason, applies equally to a ret 
yersion or remainder of a. personal chattel, where the property 
is in. that situation tliat it may be passed by deliv.er)% that serves 
as a notorious symbol of the transfer, but the same cannot be said 
Qf a reverbion.. . 

JIally Judge.. The question proposed »s proper ; a reversion; 
like this may be passed by parol without deed. 
' The q-^estion was asked and the jury found for the plaintifTs. 
A question was made upon the effect of the first deed, whether- 
k conveyed the absolute property or only for life ;^ but the Judge 
i;ave no opinion upon that point : he directed the jury to consi^^ 
der whether the parol evidence satisfied them that Spillar meant 
by consenting to Tntou's deed to pass his interest, if any he had*. 

^uere de hoc^.. 

yames Spillar Cutlar^i adminiHrators vs. Spillar^s executors^ 

SEVERAL of these suits were on the docket; and after judg*. 
' ment had been obtained in two of them ;.the executors say*. 
ing these judgments would es^baust all their assets, moved for 
leave to plead them.for. the protection of the assets they had* 
in the next suits*. 

\ Hfill% Judge, took time till next day to consider,, and thei^ 
Infused ibe motion^. 

B^jcttnin. Williama vs. Susanna Gorman* 

.pERTIORA&I* The plaintiff had obtained judfrnent m. 
^ the county court of Onslow, October, term, 180b. The 
defendant obtained a Cer</9rariVretumabte to May term, 1801« 
At November term, 1801, the plaintiff moved that zprocederub^. 
.should go to the co«nty court, by reason that no notice of tbo: 
Certiorari had been given to the plaintiff. The court ordered. 
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that notice might now go^ as two tcrnns had not clapsecl stnci 
filing the Certiorari ; and that the cause should be put upon th« 
nrgumeot ilocket, in order that the plaintiff may file coun^ 
ter affidavits* 

^miih vs. istes enJ MalletU 

THIS time 12 months, the bill was abated as to Este», and afl 
order mnd,e by the master tQ uke on account. 

Judge JIall now renewed that crder, though it was strcnui' 
cusly urged there had never been a decree to account. He '6ii 
it he said, upon the ground of the former order ; but he consi* 
d«rcd the practice to be in some cases, that such a reference did 
not preclude the parties from insisting tkat he Ought not to be 
decreed to account. And owing to the particolat circumstan^ 
ces of this cate, he would consider that the reference should 
not concltlde, if the merits w^re with the defendant ; but be 
wcm)d not order that the said reference should not preclude 
Mallett frotti insi^ing that be should not be decreed to a^countw 

^ured^ho^t 

Smith vs. hollar d and other $• 

THIS was a bill filed in 1788, to perpetuate testiniony againsl 
^O persons, or more, who cla'untd and were seated up9n 2 
tract of la^nd of 5860 a^t:es» whicb^pliMi^^iff claiQ^ed under an ol4 
patent to one C(mn<;r. 

There was sdsa an attended bill, stating th^t they had cu| 
down and destroyed the line trees. Twelve of these defendant^ 
bad died above two terms before the sitting of this present court^ 
At November term, 1800, he (the plaintiff) obtained leave to 
amend— ^which order at the last term was enlarged. I'o the 
first bill there waa a demurrer ; and no>y lyir. Wright moved 
upon an af5darit of Mr. Sampson, to continue the cause ; statine 
that he intended between the last term and this, to have 6Ied ^ 
hill, of revivor, to bring in the representatives of the deceased 
persons, hi^t was prevented by an accident from doing so J ob- 
jected first, that this cauSe iis discontinued, as the representatives, 
of the dead defendants were not brought ip Within two terms : 
Siecondty-^this testimony may be perpetuated as to the defend- 
ants who are in court, and so there is no occasion as to them t6 
waitMU the others are brought in ; should it be dijimissed upoa. 
argument as to the defendants who are in court, the others may 
stUt be proceeded against by bill of revivor': Third)y---the»e d<> 
fendactu have interests tovaliy- separate and distinct from the 
absent defendants ; and should a decree be now m^de, it %yould 
affect those only before the court, and not the aksent defendanta.; 
should the !»ill be dismissed as to those row before the couit^ 
atUi the pUintiff may revive afterwards a^ to those who are cot 
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iti: l^ourtMy.-i»that a demurrer according to the practice ot the 
Courts of Equity in this country, need not be set down to be 
^gue<ft— ^nd this the moiion for a continuance supposes : Fifth* 
ly.^shou1d the court grant him a continuance, it ought to be on 
payment of all costs, as directed by the act of 1779. 

'Hall^ Judge, took time to conwdcr/and now at this day decid* 
ed against ali the objections, except the foi^rth— -and the causo 
wa* continued without payment of costs. 

JIatfivood for the defendants,. 

^t£re ds hoc* 

THIS was a hill in Equity, against the administrators of GiU 
christ» and the administrators of Toole, who were sureties 
ofM^Kie for the costs. Jones's death was suggested. 

It W&8 insisted by Haywood \,\\zi they should riot proceed YiII 
the administrator of Jones, the other surety, should be brought 

*^ • • • - 

ffciil^ J"dge, — They may proceed against one alone. 

^lere de hoc^-^Et vide 3 Aik. 406. 

Campbell vs* IlarlstOTCa administrator. 
^HIS cause had been heard and a decree made, ascertaining 
^ the debt a^nd giving a credit to the amount of the assets, re- 
serving for further consideration the balance ot seventy-nine 
pounds, which it%ras supposed had been improperly charged to 
oefeodant, and the coat^. A^d now a motion wa^ M^^de to have 
Jeave to (ile a supplemental bill. 

Hall^ I^dge. The court will expect an affidavit shewing that 
the assets now intended to be charged were not charged in the 
former bill, and enough to induce 4 belief that such assets are in 
the defendant's hands.' 

Sieitoat vs. Morse* 

PEMURRER to this hill because the plaintiff had not set 
forth that the wiU was proved and that the executors qualW 
fied thereto. 

jEb//, Judge. Thi^ 19 a good cau.se of demurrer, but the plain* 
tiff's m.ay amend. 

Jbionymous, 

A REPORT of the roaster had been filed three terms ago and 
^^ no exception taken thereto ; and now it was moved for \U 
herty to except ; and after argument, Sali^ Judge, gave leave 
to except, but the exception?) when filed at the next term to he 
subject to all oSijecttons as well to the regiila^jity thereof as to the 
tjsnit*. ^terc-^For if the cxccptiou^ were i:eceivable they 
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ought to fcavc been received absolutely ; if not ^receivable' tiejr 
jihouid not have bei^n allowccL 

lHatlett ra. London^ 
Tr\EFENDAN T was sumrnoned, as a garnishee, to the cDuntf 
*^ court, itt a suit against one iV»r whom he acted as agent. He , 
gave in bis garnishment, and judgment was taken ag:«in8t the 
principal; on that be particularized some bonds and referred to 
others, n6t specifying them* The cprcified bonds were deliver* 
ird into court and produced nothing. In the mean tinnf, London^ 
the agent of one of the partners, both of whom were defendants 
in this action, assigned tho bonds referred to, to a creditor of 
til at partner, and lately Mr. London having moved the count j 
court to be discharged from his garnishment; thaC motion yf9% 
refused and be appealed* Since the said appeal he has bceei ex% 
limined ag<«in in this court, and mentioned the said bonds speci-^ 
filly which betore were not so specified ; and now the principal: 
question w^s, whether after judgment, there can be any furt^K;^ 
examination of the garnishee. 

Hai!^ J^idge, lie did not coinplete his first garnishment, bul^ 
something remained to be done.— rThe second is a continuatioi\ 
of the first, and as if done at the same time with the first ; and asL. 
the second garnishment dlsclases property enough to saitsfy tli<. 
plaintiff's demand there should be judgment for him. 

Judgment accordip^ly^ 

Newbern, Jauuary Terra* 1802^ 

J)eny on the demise of Stringer vs. Philips. 

-pJECTMENT. Francia Stringer devised thus : After th©. 
^ death of my mother, I give (the lands in question) to Rslpb, 
Stringer in fee ; provided, he or his representatives claims witk*. « 
in ten years after my mptber^is de^th* ^e can^e fix)ip Curope in. 
the life time of tlie mother and returned and died before the war,, 
leaving Thomaa Stringer bis heir at law. He died in 1795, leav« 
Francis Stringer, the lesaor of the plaintiff^ hi^ heic at law ; Fran*. 
CIS was then. in this country. 

Slade objected to the plaintiff^ recovery ; first, because bcre- 
was a condition precedent, and it iB not proved that Ralph claim-, 
cd within tet) years after the death of the mother, therefore thai; 
estate never vested in him* Secondly, Thomas becaifie an alicp. 
and was so at the declaration of Independence, and could not 
transmit his lands by descent to the lessor.. 

Gaalon^ e contra. Those who were not born aliens could not; 
bs*come so by a separation of empire ; and therefore, Thomas, 
held hia lands notwithstanding the separation, and could trans*, 
mi: tht.ni by dcbceot. Secondly, the claiming within ten ycarsw 
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iras not a condition precedent, but a conditional limitation, or :i 
condition subsequent, which if not perlormed, the heir might en* 
ter. Here he did not enter after the ten years though he had 
•old to Philips. The estate vested immediately on the death of 
the testator, for the condition was perform able by his represent 
tative or heirs, which proves the estate vested, otherwise it could 
not descend to the heirs. 

Johnston, Judge. The twenty-sixth article of our constitt^. 
tioa declares all the lands within the bounds of this state Co be.* 
long to the collective body of the people ; making exceptions in 
favor of those who had already obtained grant) from the king or 
lords proprietors ; which exceptions extend only to those who 
were parties to that instrument — the freemen of Korth-Carslma, 
AH others are out of the exceptions* consequently all British 
subjects, and no one who was then a British subject had title to 
any. lands within this state after that period. It will be said, why 
then confiscate the lands of British subjects ? I answer, the con* 
fiscation acts considered that some who were then British sub- 
jects, might be willing to become citizens, and to join their ef- 
foru for the common defence. The Assembly meant to retain, 
and actually reserved the power of restoring to such the rights 
which to them once belonged^ if within the limited time they would 
apply for that purpose ; and with respect to such as did hot apply 
within time, it was proper, and indeed necessary, to appropriate 
their estates to the common defence ; the mode of doing which 
wa8.pointed out by those acta^ without which the property would 
have remained unused. 

Brown vs. Lone^ administrator cfl^ne. 

THESE points wers resolved by Judge Johnston. — First ; the 
administrator, on the plea of plefie adjninistravit need not 
prove each debt to be due that he paid off; he may prove the pay- 
ment and the plaintiflFmay shew, if he can, that the debt was not 
due. Secondly ; If a bond be shewn to the administrator before 
letters taken out, and he afterwards pays simple contract debts, 
he shall not be allowed them ; notice of the bond debt need not 
be by suit, a notice by shewing the bond is enough. HThirdly ; 
the practice of proving a simple contract before a Justice of the 
Peace is of no use ; it h ex part e^ and if the debt be not due* 
that will not excuse the administrator ; if it be due, the want of 
Boch proof will not make the payment void. 

Hawks vs. Fabre. 

ATTACHMENT for two hundred and fifty pounds. The 
lionds produced amount to two hundred and twentr-fcur 
pounds. Objected the sums ought to agrcr, and as they do not 
ihey are not the debt sued for^ and cannot be given in evidence. 
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Johnston^ Judge. The atcachmeot is to compel appeanvB* 
if tbc bonds are specified , then oo other h(M>ds shall be gives ui 
evidence ; but it' not upttcificid, the declaration may be oi bonds 
witliin the amouut laid ia the attacfatnent, and ihey may be givctt 
in evidence. 

MUer vs. WhiU. 
'PJECTMENT, He claimed under a patent to Nathan Bry- 
^ ent ; beginning at a cornt-r tree, ihtnte S. 80, E. 40 poles 
to Walter Lane^is line. There was no actual survey ; the 40 ^les 
were completed l>efi>re arriving at Lnne^s line. The second line 
was with Lan^^ line to his corner, a certain cc/arac and distar.ce, 
but that distance would not ha vi; reached the corn tr. Supposicg 
the iine to be drawn from the point of intersection of the first 
line with Lane's line ; if the first iine extendi d to Lane's licf ^ 
•ndif the second line went with Lane's line to the corner, then 
ihe hnd claimed by the plaintiff was witl."kiu Bryant's grant j 
if the first line stepped at the end of 40 poles, the land in quesli* 
on was not included. 

For the plaintiiF it was argued, that the description of the first 
line in the patent referred to two terminations, tiie end of the 40 
poles, and the intersection of Lane's line, and one of them must 
Beccssariiy be rejected. That on^ should be adopted which 
would best attain the intention of the grant. The distance is al- 
ways a vef}' uncertain dcstripiion, more so than any other, for the 
measurement was made by chain carriers unacquainted with the 
business^ and in most instances is erroneous; it is not therefore 
to be resorted to unless all other marks fail ; it will be disregard* 
ed, if there be a corner tree found in the course agreeing with 
the description of the tree called ior in the grant. It will be dis- 
regarded, as also will be the tree itstit, if there be a natural boun- 
dary, and by the same reason it will be disregarded if the line of 
another tract be called for, lor tlut is generally capable of being 
proved and fixed, and is ior ihc most part known to thcnitigl\« 
borhood. 

E contra^ it was argued, that though a marked corner or a na^ 
tural boundary may cause the distance and even the course to be 
disregarded, a line of another tract would not, for that is very 
uncertain ; it mav be fui thcr removed than the sut veyor susptctp, 
or may be in a dtfTiTent direction ; in either of which cases, if the 
surve)or calls for it, he will be mistaken, and then the error lies 
net ill the distance but in calling for a line which is not where he 
supposes, 1 herr can be no mistak.; with respect to the existence 
or situation of a natural boundary, A decision made by Judge 
Aloore in this court corresponds with the principles now conttnct- 
td for. If these principles be the proptr ones then a line is not 
equivalent in point of certainty |to a naturul boundary, and will 
not Lu ciitkitd to the same ir.i!ucnce which that would^ aud of 
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tMrse tht fit%t line will terminate «t the completion of the dis» 
noce mentioned in the deed. He cited the ca»e of Bradford vs. 
H ill» ii> HaywOod^s Reports, where the court would n^t depart 
from the couVae to arrive at a comer ttee* 

Counsel for the plaintiff. The partiea in that case afterwards 
b^>ught a new ejectment which being tried before Judge JUoore^ 
at Hallux, on the same circuit in which he is said to have g^veu 
an epiaion favorable to th6 prcaent defendant, and on such second 
trial he directed the jury tp depart from the course and go to tbo 
torner called for in the grant*^ . 

jfohnstoriy Judge. The grant t^ Bryant was made by the king, 
Hie surveyor Who made out the plat, was his oScer i and the 
grant U to be construed most strongly against him, and in favor 
of the patentee { and as it is most for the advantage of the paten« 
tee that the line shall extend to the line of Lane's patent, the grant 
ought to receive such consiructionb 

Verdict accordingly, 

bbunt vs. tJic Admininttatots rft^orierfieUU 
X^SiREJacias to have execution of a judgment obtained against 
^ Pojtcrfield, tod amongst other things Was pleaded the act 
of 1789, for barring the claim Of creditors if not exhibited with- 
in two years. The defendant proved the advertisement requir* 
ed by the act, except as to tht public places in the Ctfniuy, but to 
supply that, it was proved that a paper was prinud withiathe 
county, and tbjit the advertisement was made m that county. 

j^ohnston. Judge. That b equivalent to advertising at other, 
public places withiu the county, and is therefore auCicieiit* 

M^KenZi^s administrators Vs. Aske* 

THIS cause came on again to be tried, and the aame evidenoei 
given as be lore. See 1 vol. 503. 
Johnston^ Judge. These parties having entered into a racing 
contract have submitted to have that contract governed by the 
rules of racing ; and the evidence is, that by the rults of racing 
such an accident will not excuse the defendant from running, nor 
siive the forieiture if he neglects to run. The contract b to be 
performed by running, notwithsunding any excuse which may be 
offered, and notwithstanding any impossibility which may occur 
in the mean time* 

Verdict for the plaintiff, and judgment* 

, Anonymous* 

TESTATOR had devised a Negro to his wife and fiip lands 
ior life ; and the executors of the testator sued for the Ne» 
gro. 
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yohriMton^ Jadg«* The words and also cootmue the claiwe, 
tod the wordn for life refer to all that precedes. She had an io- 
lereat (or life in the Negro as well as in the lands, and there re*^ 
mained a reversion which vested in the executors ; and aUhougK 
the next of kin may be entitled to it, 3*et the executors must dis« 
tribute it» and must recover in the first instance! in order to that 
distribution* 

Judgment accordingly* 

Murphy vs. Guioru 

THIS was an action of trespass for mesns profits, and a neiT 
trial was moved for, and on argument havingukeh place, 
Johmton^ Judge, said*— As to the first ground on which it b' 
moved for, namely, tKst.the statute of limitations should have 
protected the defendant for all but the last three years, it is not 
tenaUe. Judge BuUei;, it is true, has said so, and it has been 
followed and copied into other books ; there is however do ad- 
judged case to that effect, and I do not consider myself bound 
by the dictum of any judgr, however respectable. The reason 
of the thing is against that position. The plaintiff cannot bring 
his action till after the judgment in ejectment, and possession 
delivered or obtained in consequence of it* And shall he be 
barred for not bringing his action in time, when the law itself 
for that time prohibits the bringing his action I It would be ab* 
surd to say so ; the direction given to the jury was proper* At 
to the other ground, evidence has been received and damages gi- 
ven for the cutting down of trees, when no charge for the cutting^ 
down of trees was laid in the declaration. Such evidence oughs 
not to have been received although the plaintiff did not object to 
it. The verdict is therefore improper and unjust, being founded 
on evidence which was not admissible. He has had a new trial 
before, but still I think he ought now to have one for the cause 
alledged. Let the verdict be set aside, but the plaintiff may have 
a rulv to shew cause why the declaration should not be amended^ 
A rule was accordingly taken, and on the last of the term, af^^^ 
ter -argument, he permitted the declaration to be amended by 
adding a count for the cutting down of trees, aud the defendant 
to add the plea of llberum ienementum. 

State vs. Haddock. • 

TJE was indicted in the county court of Pitt, for stealing a hci- 
^^ fcr, the property of Adams, and a bell of the value of ten 
pence ; and be was convicted as to the bell. He moved an ar« 
vtstol judgment, because it was not set forth whose property 
the bell was.<— The county court arrested the judgment, and the 
attorney for the state appealed ; .and after argument. 
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yohmtOTt, Judgo^ decided the. fellowiDgpoiats:-— First; that 
9Mk appeal will lie for the sute where the dclendant is acQuitte4 
or otherwise discharged upon an indictment, as well as for the 
4^eiidant who is convicted. Though, he said, were this res 
intcgra^ be should pot he of that opinion upon the words of the 
acts relative to appeals. Secondly ; in this case an appeal is as 
well as a writ of error* Thirdly ; the iridictment should state 
in whom the property was» or that it was the property of some 
perseo iinknown, otherwise he could not j^ead in bar to another 
indictment for the same cause. It was, therefore^ not informs* 
lity or refinement wiihin the act of Assembly^ but % matter of 
iubstanQ<2 not cured by it« 

Judgment arrested. 

NathmSfUiih ys. the hcirioj Sheppard. 

TMilS, was i^bitl for an account brought against the administro* 
tors andch(B hciiisiof Sbeppard^to which the heirs demurred % 
end after argument^ 

Johnston^ {^dge, decided. Thiabill is proper enough, and 
will prevent circuity of at:tion. The heirs now may insist upois 
every defence which they woyjd were the exjccutcrs first sued to* 
|adgaicnt and th^n the heirs. 

St^bfinson (mdathtrs vs« Pfescot and $theru 

^ /^MPLAINANT died more than two terms ago. 

' V^ yohruton^ }}j^dge. The suit is abated^ and must be revived 
by a biU of revivor ; but defendant is not entitled to costs uposi 
the abatement, though he would be entitled if after two terma a 
mrefocm were brought and the abatement pleaded. 

Blouni ys» Stanleyk. 

r? wsa ob))seted that the deposition offered by Bloont'k counsel 
should not be read, becaose the commission was directed to,, 
end taken in. Southr Carolina, by one person onF)r« And by the 
rolea of practice prfscr^bed by the acto£ 1782, it abould be di»> 
ttcted to two Justices of the Peace., 

Johmton^ Judge. That clause must be confined to deponti*^ 
ons to be taken in this sute^there are some counties where there* 
ate no Justices of die Feace*. I^ the clause in question extendi 
to all depositions, it would many times happen that the deposit 
taon couid not be taken at all for want of Juetfces. 

The deposition was raad* 
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Vfari vs. Vicksrs. 

THIS WW Ac ca^e of a will whitrh h:^d been offered to tbe%:oiift» 
ty fcourt for probate^ and wv contested there by some of th# 
next of kin ; an issue had been naadc up iii^ the county court rf 
Lenoir, betwecok some of the next of kia, apd the executors wh^o 
offered it, and ih/? issue was found against the will* At the nexi 
court, a drvi^cc who had not been, a party before, moved to have 
a new isaue m».d^ up, whijch, the ^Qunty court refused ; whtrer 
upon the ^U9e Iras removed to.tl^is court: And noi»r it was 
tno% ed, tbat thjcca^use be di^missjed* pn the ground that thje issue, 
will QIC no will, had been once tried, and waa not appealed f«Ma 
as tfce act of Assembly directs, and therefore, alter the tcrm^ 
could not be over hailed. 

Wwdfy e contra. ThU ease, came, befiM;^ ijhe coijrt ^e^er^ 
terms ago, and was solemnly argued, and the court took time to 
advise, an4 Qome of the then Ji^idge^ aftjcrwarda made i?p.a so- 
len>n opipioo which tiras drawn oijit at length, taking notice of all 
^he authorities on this head which could be found, and coocludgr^ 
bg that, thjsr i^uc ^hoi^ld be tritdagain. There is a way ifi ^ng*. • 
Vipd o^ bi:inging on the probate again in more solemn forn •» it 
j;;^ called;. God.. 02rrr2 QflE- tt^ 1,?, 48— SiriRb- ^8, 449.-t 
Moreover it is against a general principle, to biqd any pnc^ by a 
trial without being a party and perhaps not knowing any thin^ 
of it, ' Tbc devisee now moving for a ne^w issue to be ma^^ up* 
wa^ Vlot a pirty to tlic former triaJ, and sUrely he ought not to be 
bound by the verdict which possibly would nof have beea as it 
M had he been a party. 

"^ yphiiston^ fudge This is too clear a (;ase to admit of doubtf 

pur courts wHich receive probates of wills, are courts of record i 
and therefore, what is done by them is conclusive. The ecclesi- 
astical courts which receive probate in England, art' not of record^ 
and therefore wl>at they dp ipay be re-consid^red. ' This persbil 
should hive appealed from the decision of the county court ai 
the act qf Assembly directs. I will not say but 6uch'acaaj|; 
xnight be reticvablc in Equity, if any fraud were; used ; but it if 
feot proper for this court. ' ' *• ' * « 

^Ucrede hdii. 

Note.— -The opinion albded to by ^JToods, was that of U^t\ 
Vrood, J,udge, shewn tp J^udge l^ilUams^ and s^proved of by hiidl^ 
-— and i^ as fpUpws :, ' • * " 

John Ward died, a|id a paper purportipg to be his will, ispre* 
9etH|ed tP tbe county court to be proved : and op ab issue made 
up, there was a verdict of the jury agaiti&t tJKep^ier. ^ ^ii€t^ 
Wll;d9 atappjther terna, on^'of the devisees nanied in that paper^ 
moved to have leave to present it again for probate, and had that 
leave given: whereupon, the party opposed to the probae ap« 



C»s^ to this coiirt, iiY!iisting tlmt th<: order for grabttog such 
avc was illegal, ^9 the Ycr4ict on the is^ue was conclusive tci 
tfl persons wh^tsotver, sin4 panicularly to Noah Ward, who 
fins a devisee, and therefore a part)'^ in the former tfial. I| 
does n<>C appear t^y the record, npr is it admitted by his counsel, 
th^t he was ici fact aparty on th^t occasion. 
\ Thi# statcmeot i§ tiot niade \fholly out of the record; fof? 
jtHat t^tates only an application hy Noah, to exhit^it the paper ia 
July %tirvn% i?96, 5|ad a P^rmi^spn by th? pourt tq do "iq, &c. 
and ai| ?pp<^sl iq consequence of that permission. And the 
questioi) now is^ ^hethe^ this appeal is suauinable i And it \^ 
objected that it is nat--«l8t, because it is not an appeal tVom any 
final sentence, judgment or o^-dec of the court-:*--and 2d, because 
|he verdic^ of the jury upon the former tqal, and the rejection 
of the papfr thereiipon, is cpnclusive as to this devisee. ' With 
respect to the first objection^ the permis$|ion to re-introduce the 
paper for probate, isj a final adji^dication of the court ij^pon thts 
point submitted to thenfi--^whether by law such will could be 
re-inti;9ducedi aqd is therefore within the njieaning of the act, 
|uch a seqteqce as may b^ appealed from ; (or if he had waited 
(ill after, the trial and verdict, and bad then appealed, that woul4 
havre beeo ai^ appeal from ih<: verdict, not from the sentence for 
ife-eyamimpg the wUl 1 ^nd (here must have been a trial c/e* nov9 
Witliout again arguing the propriety of tbc court'-s judgment; 
f be thi^ ineqhvenience would result, that there must bte a trial 
in the county court upon at^ i^sue made iipand tried by exani- 
natioi) gf w<itn^sses brought to court perhaps at a great expence ; 
and after aq attendance of aU the witnes^ea at a very great ez« 
peace also it) the Superior Court, when it was not ceruio that 
(heir -attendance would ever he necessary, since tbe questioti 
^ight b^ decided by the opinion of the court on argument merely* 
It is more, proper and reasonable to decide that question be* 
fqc^ any Usue made up, than to go to trial at so much txpence, 
|0 Qf4er.co give the party an opportunity to take his exceptions 
to the bpjinion of the court in ti^e cQur^ a^ye.*::^! think the ap- 
peal proper. 

' As to' th< Siecon4 objection, that the Ibrnaer adjudication ia 
conclusive' to If oah Ward^ who is a devisee, but was not by 
{us guardian or otherwise, ^ party to the former trial, the. case 
admits 9f mvich ^oubt$ and. will involve^ CQn8.^queoces whieh 
^eem in som^ meas(\re vrreconcilahle with ns^tural justice, which 
yay soever it may he deretmvoeil If it be decided that such trial 
$B coD4lusiye to all persoiiis, it infringes th^ r^le, V. that qo person 
should be condemned unhea;rd, or witAoijit Haying an opportunity. 
V> be heard.'^ And by tliis means n^ay inyalidtVfiUs be admitted 
ip probate f4)r want of that opppsitioh which parties might ef-. 
6:(^iually ra^ake if they were present ; or many rejeaed for want 
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of the eviie^e/$ wMcb the parties might praduee to Auppoii 
tbem, bad they ^ opporttmii^ to do so. 

On tbe oth(»r 3id«:« tf i9o peraoa i« boutui by die admission to 
{irobaU: or rejectioii, who kis »o iovereet and is oot a party, prc^ 
perty held under wiHa and tboae alto «rbo act under them as ex* 
ecotora^ legatees or deyisecs^ will never be aafie so lon^ as ao^f 
person having interest either as nest of kin, or as legatees un« 
der a former vill, who has not beeo summoned, are rcmaiotog $ 
for they may all eonse, one after another at difibrent periods p| 
time^ and without limitation for a new trial i aod ipdeed they 
Ihay choose to coma theo only, when the evtdeoce to support 
the will, or which caused it to be rejected, ia oo ledger to bebad | 
and what further increases the inponvenience, is, that thougH 
the heirs, the widowi the next of kin, and the legatee^ iq (^e 
. eootts^cd property, may be known, yet the legatees \n any S^rn 
mer will who are concerned in interest, may not be, atid ftct 
qutnily are not known so s^a to be summoned<r«fand indeed^ 
sboukl they be known, they as well as the heirs or legatees in d^fe 
contested paper, and the next of kin, may be so far reQi.ove<\ 
froin the court of the county where the paper is exhibited^ tba\ 
}t be impossible to summon them i or they may be removed to. 
places unknown, and for that reason cannot be summoned-!--^ 
ihaU ihe probate be delayed till thf^y can be discovered and sum-, 
itioned, and iq the mean time, the proper^ be wasted for waxi( 
of some one to uke C9^re of it? Qr ((hall the probate be deniedi; 
becai^e it |s ii|f possible to summon them, and tha property ine* 
vitably wa^ated, and creditors defrauded of their debts I Qr tiaSk 
the will be rejected and an administrator appointed to distribute 
to the ne]|t of kin for such reasona, and the legatees, debitfed o( 
the bounty iQtended for them 1^ the testator i^ Qr shall the will 
be proved, nfotwithsUM^dtng, and established beyond any fvrthev 
controversy^ though these persons may afterwards appear witH 
proofs suftcietit to overturn the probate i];i one case^ or to sup« 
port it in the other, had they been produceid in time ? The laws 
eanrvtu loose sight of the fundamental principle, ** that no persoa 
is bound by a decision be could not controvert i^' nor should it 
abandon that useful rule, ^*- Interest tciptl^lic^ ui $itjlims iitirrmJ^ 
They are both of the last Importance in the administration of 
juttee } the one is iutended to secure justice to. every individual % 
the other to secure that peace of mind which arists.f rom a con- 
sciousness of being secure in ibe enjoyment of bia^posseastoos^ 
Keither of them can be abandoned wioiout injury or violence to 
the whole system of jurisprudence : and therefore the true rukl 
tff decision must be in some medium which infringes neiUier. 

Suppose then, we look for it in a rule like this ; that a will be 
proven by witnesses in the presence of die widow*, the next of 
kin, and the heirs, if they can be summoned,^ and of the legatees* 
oi a former will, if known to be summoned; ahall be decisive & 
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but if any of them be in a situation which notoriousljr incapaci^ 
iates ihem to assert their rights, (which will comprtkend' the 
case of minors and persons beyond seas) that they shaH bave a 
right still to question the validity of the will if they apply for 
that purpose in a reasonable time ; after which it shall be con* 
cluBive to them also as having relinquiahed their right— *and 
that the probate of a will, or the^ disallowing the probate, shall 
be subject to the same rule. 

Suck a rule seems equally to avoid the Imputation of an ne 
farU decision, and of leaving property held under wills so long 
an jeopardy, and obviates objections that may be raised upon 
cither ground-— But the question is, can we infer any such rule 
from existing authorities \ For ii we cannot, and that fairly too^ 
w« cannot make a rule, however convenient and proper it may 
appear to be now.— -I think such a rule may be deduced from 
them. To discover whether it may or not, it will be proper 
to take a view of the law of probates as it stooci before the time 
^f our first passing any acts of Assembly upon the subject ; and 
then to consider what alterations those acts have made in the 
old law, either with respect to wills of personal or real estates* 
With respect to wills of personal estate, when they were admit* 
ted to probate in the ecclesiastical court, proceeding by the rules 
•f the canon law, the validity of U^ will being established b^r 
Jlhc scptence pf the proper forum, could not be contro verted t 
contested or .questioned in any other court* 1 \^. Ray, 263^ 
Stnu !• 3 Term, 127. 2 A. B. 421, p. 4. Gil. j£. C 207, 2Qi. 
But by the common law, the probate was liable to be brought 
into question^ and to be repealed if justice required it, either 
where it was founded on the oath of the executor singly, if ap- 
plication was made within ten years, or where it was ptoven by 
witnesses, if all those who were interested in opposing it were 
nojt subpoeaaed to be present at the examination ; and those not 
summoned, apply widiin one year afterwards to be heard against 
it: 2 Off* £x. 18. The other old books say, in the presence of 
ell those who are interested, or in their absence if summoned, 
where it is implied^ that if some are not summoned, it will not 
be conclusive as to them : 2 Ba. Ab. 404. 2 Ncls. Ab..lSO, 
sec. 1* Cunningham Verb. Probate. Off. Ex. 48. God. 62» 
Swin. 449. Woodson's Lect. 330. 2 Bl. Com. 5Q8. Or if it 
should afterwards be discovered that the will was obtained by 
fraudulent means or forged : Str. 481, 703. 3 Term, 125» 
Or that the probate was founded upon a perjury ; or that it was 
revoked ; or there is a later will : 1 P. W. 287 ; which repeal is 
effected by cpmoiission of review or ciution; 2 Off^ Ex. 48* 
3 Term, 125. 1 P. W. 388 ; or if those who are interested to 
oppose it, are beyond seas at the time of the probate, and apply 
to be heard within six months after their return ; or if infants 
apply fo|r 9. re-exapiination within one year alter their minority 
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ceases. Thus stood the law ^ith teiipefct to lirilli of persbnai eiv 
tales, when our first act upon this iubject was |)assifd in 171 5, ch» 
45, sec 2 ; which direcu sitigly, who shall uke probate of willtf, 
tiot giving anjr rules to be obserlred In tonducting or receiving 
proof of witls-^and Consequently tiiust have idtehded that the 
courts which were to take probate under thiiact^ were to ^^e re- 
gulated by the law in use before the act, and to haVc mide the 
cannon la^, so far as concerns wilted the standard of decision io 
iiU controverted cases* 17??, i Bec«-6:!, coiifine^ the pi^obateto 
one only of the courts tnentioned in the formef-acij and 1769- 
alters the ihode of tr}'tng a contested Will, both of personal and 
teal estates, by aubmitting the dispute to a coutr and jury upon 
icsue made up by the court, without altering any other part of 
Ae comoion law* The revocability of the probatejnpon'pl*optr 
ground^ and its liability to be questioned within the time litntted 
by the canon law« by those who are interested and not made 
parties to the former contest^ is not altered ^ and thclrvfore in 
the case of wills of personal* estate, the probate is 6t)11 6Cib- 

^^1 to be repealed or rc*cxaihimed at the instance of the pro- 
te, if he applies for a re^e^amibuttob Withiz! a \*ear aftei* 
"it takes place. With respect to wills of teal estates, they Were 
not provable in the spiritual court, but are regulated entirely by 
Uie common law ; and a probate of them in xhe sfiiritual couft 
by the ndes of the common law, is coram nonjvdice^ and'Vokl: 
Balk. 55%. 6 Rep. 29. The devisee must always be ready 
tipon every new contest, to aubsuotiate the due execution of 
the will: 1 Burr. 439. By evidence which the common law 
deems competent, the facts resulting from which, is tb be collected 
and found by a jury ; 2 Vez. 426 ; or the will must be proVeh' ia 
a court of chancer}', where nothing can be done without tho 
heir is a party plaintiff; and where the heir is a party, and wilt 
not acknowledge the due executioin of the will, and iss^e is made 
trp by the direction of the chancellor, of detisa^ii vel non^ sod 
Sent into a court of law to be tried and determined according to 
the rules of the common law : upon return of the whole proceed- 
ings in favor of the Will, the chancellor pronounces it well prov* 
en, and orders it to be registered t 3 Bl. Com. 450. 1 Vee. 986. 
2 Str. 764. 2 Vez. 456, 460. 1 Vta. 274. 1 Wils. 216. 1 Bfo. 
ch. 99, 350 ; or when the facts respecting the execution of the 
will are admitted on both sides and the dcubt concerns the law 
only, it is sent down by the Chancellor to the Judges of the 
King's Bench, who certify whether it be well proven or not, and 
thereupon the Chancellor proceeds to establish the will as before 
mentioned, or rejects the bill. But so strictly do the courts of 
chancery adhere to the rule of not condemning any one vnheard^ 
that if the heir who is deprived of the inherirance by the will H 
not made a party to the bill for proving the will, altheugh it be 
stated in the bill that he is not to be found nor any where telle 
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}^n!rA f>(^ the -court of -e^aity will not decree the wilt to be well 
povetK H Atk. 1^. The 4icir may aftevwards appear, and 
vhall not be boand by proofs or ky a verdict founded upon proo£i 
hfi cmild not ceotrovert. 

There is no insuace in clie casenof wiHs of real estates, that 
^vtiT ithe fnaxicn was dmpensed with. As to any aUeTat'u>as ^ 
fnade ^pen <his soUject by oar acts, 1784, ch« l$,8ec« 0, directf 
%hftt -probate of wills of real estates, taken eilber beiore or alter 
ihat|k<}t,'shaH^ received as evidence of the ilevises«-7rbux they 
♦re not 9iade -poRclasive -evidence, but only pre^ump^ve evi- 
dence of the devfse ^ for tl)e act also directs that the original 
'shall he f^roduced when there is any suggestion of iraud com- 
vsitted in-drsiwing or ohtaimiig the will, or ji^ny irregularity in 
the execution or attestation : and for what purpose can this he» 
4itit'to<^QaUe the court audjury to decide whether the county 
•court, thongh admitted the will to probate, so far as ft regarded 
lands or real estates, had acted properly or not— and if it had 
not, (hat they might correct what was done amjss, by a verdict 
<and judgment against the fsrobate. Thus a probate of z will 
of lands, though allowed of by the acts of 1784, had this ^ect 
more than it bad 4n the law as it was before— ^namely, the i^gia- 
itry of the-iHrinof lands may noiv be recei^-ed as evidence, where 
the original is lost, which perhaps before it could not be :: for iq 
ithe English law, if a mere will of lands and goods were «dmit- 
4ed to probate *in the spiritual court, that was no evidence of 
the devises contained in the wiU,^beiog 4!^r4tm nonjudkei Salk« 
452 : and it might afterwards happen apon an issue made op in 
chancery, thut the will ^s to the devises, might be disproved and 
disallowed : % P. W- 166. I Vez. a7«. The act of 1784, com- 
bined with that of 1789, may also perhaps, have this further ef- 
fect ; that as the x:oiirt ^an now make np the same issue oi dtvi-^ 
moitvelnon^Hax the court of chancery could before, and have 
it tried hy a court of law in the same manner that a verdict in 
lavor of the will apon such an issue made uji, the judgment 
«f the court for adnnitting to probate thereupon, may be equally 
conclosive with the declaration of the chancellor, that the will 
was well proven before the act, provided the trial be conduct- 
ed and the issue made up with the same solemniiies as in 
a coort of chancery, all parties interested being parties to 
the instte: and that part of 1784, relating to the introduction 
of the original upon trial, operates only tipon the caaei it 
oould operate upon immediately after its passage, vi«. cases of 
wiUs proven in common form, without summoning all parties 
interested) and without the intervention of a jury, which was 
cheiisual practice before the act of 17<84.— However, whether 
such a construction may or may not fairly be put upon the two 
acts last mentioned, it is not very material to the present ques* 
tioni for the party now applying for the examination and another 
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trial, ^38 not any patty to the former issiic and trfal ; and th«i 
whether bis ca»e is to be regulated by the rules ot a court of 
chancery as heretofore used, or by rules drsivn from the spirit 
of the act of 1784, he cannot be concluded by the trial already 
had ; and therefore he is entitled to be heard^— for a rejection of 
a will to the prejudice of a devisee, not a party, is not to be dis-» 
tinguisheti from the proof of a will against an heir at law not a 
party, as far as regards the point of being bound or not by the 
dectson aad the inviolable maxim of not deciding against a man 
onheard. I am of opinion that the county court acted properly 
when they gave leave to Noah Ward to re-introduce for pro- 
^te ; and consequently that the will ought now to be remitted 
to them, to be tried upon an issue to be made up under their dU 
rectton* 

N«TE—- In December term, 1805, the Court of Conference 
unanimously decided in the case of Stuart's will, from Pitt coun* 
ty^in the suit, Dickenson and others va. Spier's Executors, that 
a will proved in the absence of the next ef kiui shaU;at their in^ 
•tancc be re-examined. 

Hillsborough, April Term, i8o2* 
Gobcr vs. Elizabeth Gober. 

THE defendant had found the plaintiff in a bam, when the lat* 
ter was about eight da3's of agcr • She had kept and maintained 
him ever since, and claimed him as her slave. She was about 
15 years of age when this occurrence happened. The plaintiff 
was of a colour between yellow and black, and had a prominent 
tmse. After argument, 

Taylor J Judge, delivered his opinion. I subscribe to the rule 
that a man's being black, is, in this Country, evidence of his be«> 
log a slave till the contrary be proved, for the reasons given at 
the bar; namely, that all the blacks introduced into this country 
originally were slaves, and whoever being black claims an ex- 
emption from that condition, should shew his mauumission, or 
the free condition of his parents, at least of his mother. But I 
am not prepared to say the same rule applies to mulattses or per^^ 
sons of fhixed bhod : lor if one of that dcscriptir.n be in fact de- 
scended from a free woinan, he is also free ; and where the fact 
cannot be proved, the chance of a descent from a free mother ik 
equal to that of his having descended from a slave and black me^ 
thcr, but free father. In such a case, therefore, the conclusion 
must proceed on probabilities ', and if there are circumstances in* 
di'cating that the mother was a White woman rather than a blac]^ 
one, the jury should find in faver of bis freedom. 

Verdict accordingl}> that he was free, and judgment. 
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Critcher v$* Parker. 

AVNE part of the racing articles is that Critcber's horse should 
^-^ carry 130 pouDds weight* It Is incumbent on him to prov.c 
that the rider was weighed, otherwise he cannot shew a cOmpli- 
ance with the terms. 

And for want of proof of this fact plaintiff was nonsuited^ 

Alston & Co. VS. Clay. 

npHEpI^untiff had attached money of the defendant's in the 
'^ hands of the clerk of the court, which caiae into his hands 
npon the return of an execution, in which the defendant in this 
action was plaintiff* Upon that point the cause was removed to 
this court, and now came on to be argued. 

Haywood for the plaintiff. I know not of any decisions in this 
#tate upon the subject. We must argue upon the reason of the 
thing, and by analogy to other cases. I have heard it said that 
money in the hands of a sheriff, by execution, for the defendant^ 
cannot be attached because he has a precept from the court com- 
manding him to have h buiore them. But in other cases the 
money may .be stopped in his hands by order of court ; for sup- 
pose A has recovered against B, and cakes execution^ then B 
recovers a less sum against A ; the court will direct that he Itvj 
of A only the difference between the sum to A, and that due from 
him. And this the sheriff will be obliged to observe, although 
the execution commands him to return thewhole into the o^ice ; 
why then may not a Judge by his atuchment. order him to re- 
tain the money, or return it into court subject to the attachment? 
There is no good reasoa why he may not* The ease put is 
stronger than that now before the court, for here is no order or 

Kcept commanding the clerk to pay it even to the plaintiff.-^ 
ere are^cases whese the court will direct the money in the hands 
of the clerk shall be paid, not to the plaintiff, but to some other per* 
sen, as the assignee for instance, if the plaintiff shall attempt to 
receive it to his prejudice }. or i£ the plaintiff be entitled to it and 
the defendant has a jjudgment against him to the same amount^ 
the cou^i will order it to be paid to the defendant in satisfaction^ 
of his denumd, instead of levying it of the plaintiff by execution^ 
.V all this may be done, why may not the money be stopped in 
the hands of the clerk,, to be liable to the demand of a third per- 
son ? Mr* Dallas has reported a case where money sued fo9 
my be atuched. in. the. hands of the defendant^ then after the* 
.recovery against the defendant, that money, if levied by theshe-^ 
mSi shw be subject to. the demand of the second plaintiff^ not-^ 
withstanding the precept to the sheriffr Why not aleo where- 
the attachment is posterior to the recovery? it is alledged that 
k would bfi infiOAKettient. to arre&t money in the handaof tbor 
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tlerk» for then he wouM be compettabte to appear be fore arry.- 
cout-t to which the atUcbmeoc should be returnable. This in- 
dcifd would, be some inconvciycnce to him, but he takes the of- 
fice subject to all its disitdvantage^ ^nd ought not to comphin of 
\heni. 'Let u^view the iticonYcriiencea resuhii^g to the public, 
i[ this cannot be 4one i they ace of vastly greater maignittjdc thaft. 
tHose suggested on the oih^r side. Let u$ suppose a it^an trade s. 
in this state to a large amount ;. h^ owes di;6ts to the amount of 
ten thousand pouiu]is; thei?^ »r«^ 6thm due to him to the same 
amount; hi& ren^ves beyond sea^, institutes agtion^. hcr^, and 
gets executions tor the money, which the sheriff levies ; shei^lii 
Xhe rule prcvajl wrhich is now contended for,* every credftor 
must lo^e his debt, though there is enough to. pay all ; the mont-y 
^annoj be stopped for the ptjrposes of justice, though it be with- 

Sthp invuediate power of the court. Why should the act of 
ss^embly be so construed I 1\\t words arc large criougk to em.* 
(Irace. every act of garnishees having in their hands rf<r^/'i, effec^^ 
Cftates^ &c. of the defendant, ^t makes no such exceptions as 
that now aisled, at ; the legislature, had thiscas^ beei) stated, 
wotild not have made it. " 'they have lysed words extensive e- 
oough to take ia monres in th<e hands of a clerk, as weH as mo- 
nies in the hands ofany other person ; and surely the court ought, 
not to make an e3(ception/ which when made, lets in the evih 
and injustice just now pointed oiit, 

i/lx. Burton replied, and his arguiiient is contained in Judge, 
TIayfory opinion. » - . . ^ ^ .^ 

■ 'Taylor^ Judge. It has been several times decided, that monie^' 
in the hands ot 'ii sheriff cannot be attached. Those decisionia' 
arc analogous tp the present. They were made' on the ground* 
that the jiidgments of courts of jjisttte shoiitd be effectiAl. "Wfcfe* 
the monies levied in pursuance of theni att'aChablie, they tnigKc. 
te* defeated. Attachments would be levied on such mbiiieV 
when perhaps the plaintiffs were far distatit^'and unable from 
that circumstance to resist the claims made. against them ; nb 
loaan would be assured ol the cflTect of his judgment.' ' ' 
Judgment for the defendant, 

J^avis vs. Watfers^ 

nT^HIS sctjpi> was commenced by a warrant hsued'by a Jjustjce^ 
•*• of the Peace. ^ It stated the demand to be for an accbunt,'^^ 
liavis's counsel now stated that' the account 'had arisen thug :~' 
That a special agreement had been entered into hetween the par-' 
tica^' whereby it was agreed that defendant should rci>air and fit" 
the. waggon of the plaintiff for the road,' the iron to "fee found by 
the plaintiff ; that the ijlaintifir delivered to him iron accordingly," 
and paid him the price of the wort to be done oh the waggon ;' 

^ut the defendant did not complete what he had undertakeiv: but* 

^•' • • ^' - ^ <\ . . . - .. ', •-..*. 



^td part of it only, ind \i9ed but part of tho iron ; for the rest dud 
vt which plaintiff bad rahed his account. He had also included 
in the account, part of the sum paid being the overnlus, above 
what Was aas\terabl9 ^o t)ie work done, also for dcncienciea ia 
the work, 

Thfflof^ judje, (after argument.) TThe plaintiff must ittte !ft 
his warraqt the na^ti^re of his deniaiid, so as to give nuiice to th^ 
defendant of what is intended to be proyed oigainst hiai-^ ^uA ^ 
when that is stated he should not be alloW0 to if^ty fton^ itk 
The cause of actidn now ^tated, is %o% an account^ but ^ cpm« 
plaint for bon performance of a $peciai a^reement^ bounding \tk 
dsfmagfs* Admitting what is contended for on the part of the 
plaintifir, chac a demand on a 8t>ecial agreemt^nt^ where the sum to 
be recovered does not e±ceed twenty pounds, is within the jurB* 
diction pf a JuvStice, it will not avail the plaintifif ; ^or that dot^ 
tiot prove th;it when he sues on account ht may claim for tion per* 
formance of a special agrciemcnt. 

' " " " " The {ihintiffwa^ nonsuited. 

^indtexteys executors vs. Getrrge Barker. 

?pHE plaintiff proved the nsother of- the Negro slave in qustiol^ 
4: was entailed on Poindexter ; that an execution issued against 
hioi ; that the sheriff sold the mether for the life of Poindexter ; 
that Poindexter died ; and it was moved on the part of the de^* 
fendant, that the executors should be nonsuited; the issue in tail, 
and not the executors, being the persons who hao the property.—* 
And of this opinion was Judge Tayhr* Thenit was moved, oil 
l£he part of the plaintiff^ to introduce a law of the ^tate of Virgh- 
pia,' where the Negroes were entailed, to shew, that notwith* 
standmg the entail, the property was in the executors, on the 
death of the tenant in tail ; and the printed book pf the Virginia, 
laws was offered. It was objected to, because a better evidence 
•' would b^ a" copy of the law, certified by the proper cflicer who 
had the custody of the original acts ;. atod it wa6 insisted upon, 
thait this objection corresponded with the universal flractice iti 
tliis state for m;my years past« ' Judge Taylor was of opinion, 
that the book was receivable ;' aayingV the' constitution of the 
Vnifed States declared' that the acts and judicial proceedings of 
every state should be received in-all the other states. Upon thi% 
an examination of the constitution and of the kv of Congress 
made ia pursuance thereo4'was had : the law directed that acts 
of the legislature should be certified under the great seal. Judge 
Taylor said he must be faf^unci by it;, apdi nonsuited the plaintiff. 
Mr. Norwood.xxkovtA to have thenpnsuit set aside, on the ground 
of surprize; sayin;^, he had understood ever since the case of 
Alston anel Taylor that the printed book was evidence, and it 
%fi been admitted in that case. A rule to shew cause was grant*. 
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cd ; and now at this day tb« cauae coming on to be argued^^ 
Judge Tayhrdenited the counsel to read tbe caac in 1 Dallas 4^2, 
where this question had been exanatned in the General Cuiurt of 
Pennsylvania* 

7>y/or, Judge* If a Judge gives an opinion and afterwards 
discovers a mistaliOt ha^khould rectify it as early as possible* It' 
« nonsuit has taken place in consequence of it, he should set i( 
9sid^. I think the act of congress was not intended -to prcscribo 
we aaode only of authentication in exclusion of all others ; socb 
^^ were before used in the couru of this state, may be ^tiil used. 
)t ia better therefore to submit this case to further consideration* 
^t the next term another Judge will be here, and the Same quea« 
tion i^ay be naade before biqa a« 1$ now agitated. It seemn 
to me the same evidence as would be aufficient^ were this cauao 
on trial in Virginia, should be received here. The argument 
opposed to this iai that no imposition could uke place in VirgU 
via, because there the Judges know what the law is ; but thai 
bere a'spurioiJ(s book might be ofered, or a law which is repealed* 
The an8W$;r is : ahoi^ld suck an attempt be made, it is almost 
impossibk but tha^t the unpoaition attempted would he suspected 
before it could be effected, and the proceedings would be sua* 
peoded till further enqi\iry could be; tuadc. The bare posaibilitjr 
of such a^ mischief is no way comparable to that of atnding the 
parties to Y irgioiii ii^ every case to get a certified copy whenever 
a law of Virginia is tp be prcidiiced i when, at the same time tho 
cptut baa every re^aonabi^e assurance that the law is contained 
in the printed hpok, it being priuted by the public printer, an4 
being a counterpart of the bool^ ufi§i in Virginia to shew- tbeajr 

.Nonaiiit«(&taaid^ 

Wdtan Y&» Ktrfyk 

IT waa naoyedby Mr* ConKroiatn alter the writikxiMt loinaerir 
the words. •* who nue^fi^ the cmiJUy 0$ well as for. bimt^y^ ' 
immediately after tl^e n^me of the plaii^tj^* fte said the instruct, 
tiona to the person, who made QUt the writ, directed bun* so.tn; 
i^m.e it ;. which instructipns were by letter* 

Tdfylor.j judge.rsnSuch. an, amendment would conveci a wnt 
in a civil case to a penal actian^ The coi^rt will, not aid J( pr^^ 
^utoc on a penal act^ 

The aQicndqient dnii;d«. 



ted^ and exceptions w( 
ceptant pmitted snexc ^ 
J^-^i, wijLh. which the ilf fp^^ai^t^ ap eiiccutprj was cbv|^ed i, amt 



fpHE maater seported^ and exceptions were taken, to the te«^ 
-*- port: but th<: exceptant pmittcd an exception to the sum ott 
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vi\xh TCBpect to which sum, he now offered a record of the coun- 
ty 6ourt of Franklin, to prove it had been recovered by him s and 
the defendant imprrsoned by ca. «tr. had broken gao4. 

It was insisted for the defendant, that there being such iplain 

{►roof of the injustice of this charge, that the court would correct 
I, although this record had pot been produeed before the 
master: orif U was the rule on this subject, that evidence Could 
tiot now be received to impeach this item, because not excepted 
to, that the courts rather than do injustice, would adopt some 
mode to let the defendant into the benefit of it, either by post- 
poning the argument of the exceptions, and giving time to go 
before th** master «s to this item, or by some other mean* 

Mr. WilUtLmu for the complainant, read a passage from Har^* 
rison, which stated that no evidence could now be offered which 
had not been offered before the master. 

7ay/i^ri Judge.-^I sit here to decide according to law ; and 
that not admitting of the evidence now offered, I cannot admic 
it. If you make a ground by affidavit, for believing that youi 
tMight to have an allowance, directions may be given i«r exhibit-^ 
ing the evidt^nce before the master ; but We will in the mean 
time, proceed on the argument of the exceptions. 

Wilcox's ExeCfUars v?. M'LairCs ExeCviars^ 

IN 1^95, an order had been made, that the complainants givtf 
security for costs, or shew cause at the next tcrm.-^And no 
cause having been shewn, nor ihe security given, it was nov/ 
iftoved that the cause be dismissed* 

Mr. WUUams opposed this motion, because at the next ternt 
after this order^ a scire facias had been granted to the plaintiffs, 
for the defendants to shew cause why this suit should not be 
carried on by the executors of Wilcox ; and no return was taken 
of this rule I whence it was to be inferred, that the cause had 
been shewn by them and allowed of* 

Tayhr^ Judgei— No cause having been shewn at the next 
term, the rule became absolute, and the security must be given. 
A rule must now be nude, that the complainants shall give the 
Becurity on or before the first day of next term, or the cause to 
stand dismissed as of this term. 

it was then moved for the defendants, that the order formerly 
flsade for opening the accounts settled by the award complained 
t)f and stated in the bill, be set aside, unless cause be shewn ta 
the contrary at the next term ; and that there be a rule made for 
that purpose; The ground of this motion was^ that the com* 
j>latnt against the award, stated the* getting to possession by Wil- 
icerso», the testator of M'Lain, and the concealment by him 
from^e arbitrators, of an account current belonging to WiU 
cox, which charged Wilkerson with a considerable^um not uU 
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lowed to Wilcox by the arbUr^tors, owing to such concealmeMv 
Xt WM said and read from the answer, that this alirgation \v^% 
not true; f<)r that thcac paptia iMd btrto Itiid before the ar? 
|)itfators ; and as thi!i answer had nevtir l)ri:o rcrplied to, it wai 
to be takcQ as true* Noiwithsunding ^^hich, the accounu |ia4 
been orHered to b« opened, and a ncW account stated* 

Mr, WilUams opposed thia motion, saying, here was a dccrte 
that the account should be t^ken \ and that a decree could not b^ 
reversed but by a bill of review. 

The counsel for the defendant argued, that no bill of rcvietf 
would lie but on a {inal decree. By the Bicii^h precedents, \ 
petition against this order would be the proper form of proceeding, 
that had pot been used in our courts i an4 then there was do 
other mode left but by motion \ and as that gave to the other 
side equal time to prepare for the defencei and equal notice of 
the point to be argued, as a petition would, it wHs equally pro* 
per for all purposes of justice as a petition was. 

Taylqr^ Judge«p*A> petitioo is the proper course \ and it hat 
been the practice; ia some instances to proceed by petition* { 
remember a case occurred at Fayelteville some years ago, wherQ 
an emtoent counsel was conceruedi wbQ advised that course^ 
aod it was pursued* 

^ot^on fftfuied* 

Dickens vs. Ashe^ Administrior de bonis non of 

''l^HE master reported a balance against the defendant; asd r^^ 
"^ ceptioQs were taken, and now came on to be argued« Thf; 
case appeared to be this :-*«-Alsion gave two notes to one Swio* 
n(r\\MrKo endorsed to the plaintiff, who put thero in the hands of 
Miliier, an attorney, to bring suit on : the master received the 
evidence of Alston, to prove that he (Alston) had paid the mo* 
pcy to Milncr. It was ohje^cted thai Alston's testimony wayi 
not admi*«sible to prove that lact : if he cAtabliabcd the f^ct, then 
ke himself was discharged i if he did not, Dickens might sue him 
and recover. Also it was argued, that this dtmard of Dickens 
against Milner, was a demand at law, more especially if Alston 
was acompettrnt witness ; for he could prove by him the receipt 
4)f the mone5' by M ilner, which would maintain an action for 
money had and received* 

Tuijhr^ Judge, (after a lengthy argumem.)««*.If I make a nA^ 
take in giving juf)]f?ment Jt cannet be said I i.ave done so xviihmi 
the O'SJihUdtict of coumei^ Much time has faei •> consumed* 
1 he fitness is oompetent to prc^ve the fact he was adduced to 
prfjve. If he establishes theiact be was adduced co l>rove| still 

* HaywQod. 



YM may be sued hy Dickens for the contents of ihie notes ; an4 
this recovery against Milner, tfFcctetl by his t«8tinlt>ny, cannot 
be gWeil in eviilehce for him. As to the 6th«r point, I admit th'tit 
no subfnis^ion of the parties can irtvc jurisdiction to acourt ; and 
Muse^iuemly; submitting to Id answer, will not ^ yet if the court 
orders an account to be taken, and a report is made and exce^i- 
onei taken and set for argument, it is too late then to sav that the 
demand is merely' legale and to iftove for « diiftaiis'sion of the 
biih The cases which have been read, of dismissing a bill af« 
ter afiswer, appear to h«ve been wher^ the answer has been 
brought on upon bill and answer ; no case has l)een ciTered of S( 
dismission after a rej^on m4de in j^ursuance of an imerlo^cutory 
decree. 

^terc de hoc$ 

Pdiintll VS. APCruzol^ and M'Craivl^^ 

TJJECTMENT. Prior to the last term, the counsel for th« 
*^ plafnlilF suggested the death of one of the defendants 5 bu^ 
the cler^ failed to enter it. At the last term a trial was had^ 
alJd a Vertlict for the plaintifT* In the vacation after ihis term, 
■n affida\ it was made> that one of the defendantis hati^^led before 
the trial, and that no suggestion of his death had been entered 
of record. — A iuftrsedcas was obtained, and not[ce given, that 
A writ of error would be moved fof that cause. At this term 
tlie plaintiif s counsel produced an affidavit of Mr. Taylor, whu 
■cted as deputy-clerk kt the tinle the duggestion was made ; 
stating tbat it it had been made, and that be was directed to en« 
irrit^ but delayed the entry in order to consult bis princi|)al 
about the form i and it was afterwards forgotten* 

And upon this affidavit, the plaintiiF^s counsel moved for, and 
obtained, a rule, to shew cause why the suggestion should not 
be entered mmc f r^ tunc; which coming on to be argued, th^ 
plaintilTs counsel cited 5 Burr. 273 U Cowper,409, and S Term, . 

srr. 

-Mr« Norwood^ for the defendant, . insisted that if the amend- 
^ment moved for, sKoukl be granted, atill the court ahould order 
iIk? pkiniiiF to pay the coats of the kupcrsfdtof^ and other pro* 
iitcdtogB preparatory to th« writ of error* 

* Ttfy/?r,^Judge.-***Tbe amendment moved for, is within the 
P'inciple of the eaies cited ; and therefore must be allowed. I 
am of opinion, however, that as the plaintifi* was put to costs by 
dih omission, the defendant should pay the costs occasion* 
ed by IN * 

- The defendants counsel then moved that the cause should be 
Tefcrred to the Court of Conference. 

laylor^ Judge^-^It shall be carried to the Court of Conference 
}£ the counsel desire it. 
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Upon which the plaintifTs counsel produced an affidavit, stat-' 
ing that the defendant was in declining circtimstaoces, and pray* 
ing that he be held to give security for the costs. The Judge 
thought this reasonable, and directed such security to be given. 
The defendant declined giving the same, and the caisae was not 
removed* 

Mason vs. Debow and others. 

BiLt IH EqUITY. 

THE defendant had died, and it was stated to the court that 
his heirs had been made parties by bill of revivor ; that they 
were infants at the time of the revivor, and had answered ; that 
one of them had now come of age, and was desirous to makt a 
new defence. This cause had been >set Cor hearing some ternin 
ago, and was now moved to be heard by the plaintiff's counsel. 

Taylor^ Judge.-— If he will shew by affidavit or otherwise^ 
satisfactoril}', that the former answer did not make as good ». 
defence for him as he can now make, the hearing shall be.po^t- . 
poned, and he shall be at liberty to put in a new answer \ but UJV? 
less he shews that, tha cause shall be heard. 

Halifax^ April Term, 1802. ' 

Slade vs. Griffin. 

lijf^CAT^ Judge. Admitting the plaintiff's patent covers the 
•*'^ whole land, the defendant's title also covers a part of it, and 
of this part the defendant has been in possession for more than T 
years. The plaintiff has been in possession all alot.g of part of 
the land covered by his patent, but not in the actual possessioa ' 
of any part within the defendant's deed, and io such case the ac( 
of limitations b a bar to the plaintiff. 

Hunter vs. Parker's executors. 

A CTION to recover money woo on a rase. It was proved om . 
-^ the part of the plaintiff, that the defendant agreed to run a 
certain horse, to carry weight for age,, to run at certain paths, oa 
a certain day. That then the plaintiff remarked soroethiog fur» 
thftr Nvas to be done ; the plaintiff understanding him^said ^^ Iivill 
give bond and security for the money ^ in case you win it. It wasw 
then agreed that they should meet the next morning and give 
bonds and sureties at a certain place by 10 o'clock in the forv^- 
npon: the defendant proved he met at the place with his surely 
before 10 oMock a£td staid till 10, and then ikclaftd ium^elf 9^ 
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the contract, the other not having appeared by 10 o'clock. Gen- 
tlemen of the turfy and of known experience, w<^re examined, 
whether according to the rules of racing, the plaintiff failing to 
appear, ready to give bond and sureties by the time appointed, 
put it in the power of the other to declare himself off: they affirm- 
ed that it did. It was proved that the plaintiff had run his horsa 
over the ground at the paths agreed on, on the day appointed 
for the race. 

M^Cai/y Judge. The plaintiff cannot recover, owing to the 
Circumstance of his not appearing by 10 o'clock to give the bond 
and surety he had agreed to give. 

Verdict for the defendant. 

Wilmington, May Term, i8o2. 
Snmn vs. Bell and Bellune. 

yohn^tw^ Judge. The courses of the patent after arriving at 
Lockwood Folly are described thus : thence tip a creek xmthinthe 
inUtmd the westwardly branch to the headf thence north-east t0 
Elizabeth river. Where there is a natural boundary it must be 
followed ; and if, as here, the next course will lead to a point 
whereby the land will not be included^ but calls for a natural boun* 
dary, the course is to be disregarded, and the nearest coarse to 
the natural boundary must be taken. As to poseession^ if i 
smaller patent be laid on land included in a greater, and the pa- 
tentee of this smaller part uke possession, and that be not inter* 
ropted, though possession be taken of other parts of the larger 
patent, and that uninterrupted possession be continued under the 
smaller patent for seven years, it will give a title to the pos* 
^aessor. 

Hostkfs administrators vs. SciUl. 

Tkover for a Negro slave^ 

JpTper Johnston, Judge, after argument* This Negro be- 
-^ longed to John Vernon^ after whose death WiHiam Vernon 
sold to Hostler, after whose death Scull got possession ; and af- 
lerthe commencement of this action Scull obtained letters of ad- 
minbtration on the estate of John; William was not an execu» 
iorof John, nor obtained letters of administration. And now it 
» insisted that the sale by WiHiam is good, because he was an 
executor de son tort, and that such an executor may dispose of 
^ the profierty. This is a position which cannot be maintained* 
Shall every vagabond who may get into the possession of a de» 
ceased man's property have power to sell it ? He may sell^ 
and the wife «id children of the deceased be utterly depriv- 
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cd qf the property ^nd its yalu^* If ap execMlor of bis otro 
\vr0n5 tak« property tod pays debts vfilh it, ^hc rigbtfvil cxecu- 
tpr shtU not disti^rb the purchaser, btcaws^ could he recovcv, 
the property must be disposed of to pay the debt. These letters 
of adinininration obtained by the defendant after issue .\oired 
Sn this action, cannot be given in evidence for him in this place* 
Otherwise than to lessen the quantujfi of damages. The plaintiff 
will be entitled to recover but just damages ^n()Ugh to carry ih« 
^osts. Verdict lor 5/. and jndgmcpt. 

tiote.^-Ati this case in order ^o prove ttat \Villi;^na Ycfoc|n waft 
authorised to sell the Negroes in c}u,e6tioo to Ho&tler, the plaio* 
tiff*a counsel offered in evidence a paper writing iittested by the 
clerk of the court, and purport'fng that William Vernon was ap-? 
poinced administrator or id colUp^endum mentioning the t^tm% 
The defendant's counsel produced a copy of the rATnutes of tb^t 
terrn^ which had been left by the attesting clerk amongsi the* 
court records, thau made no mtotion ef acy letters haying bet^ 
granted that term. 

Per curiam. This shall be taken as a complete record of ths^t 
term, having been, filed amongst the court papers as a 'record ^ 
what is offered is no. record, and^aiinot biE; received to add to the 
record produced. 

The phVntifTs counsel then proved by resi^eciable witnesses 
that in that term an adniimstration was really granted to William, 
and that he gave bond and surety for his admioisiration : snd 
irom hence the counsel inferred and insisted that some pari of 
the record was lost, or that the copy produiced was not a^ true copy i^ 
and that the record beinglost, that tts contents may be proven by 
the testimony offered, and the paper writing attested by the clerk. 
Per curiam^'^li there were such a record, and h has been los^ 
the cooteois may be proved ; but here ts a complete recoid drs- 
proving the position that any other ever existed ; and you caccot 
prove against it that the record you sp^ak of ever did exisu 

'fhe administrators of JRichard Quinuj^ 

vs. 
The administrators, of Ann Ross. 

JOffN^TON, J[udge. This bond was given in l,r64, p«y*Ue. 
y in Dccei^ber, 1764* in 1^77 the obligpr died j letters of adr 
ministration issued in 1778, in the month pf January; in 1794 
^be admistfator d\ed,9 and in 17'9§ new letters were issued to the 
present defendant. Tht rule Js tha,t after 2Q year^ acquiescence 
presumption pf payn^eut shall arise, bu.tif any circumsta,nces caia 
be offered to accouat for the delay, these shall hinder the pre- 
^uniption. Now here from 1773 to the first of Juite 1784^ the 
feouns were thut uo and the war inteivencd ; after 1 784^ till 1794^^ 
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If hen there wsm an administrator^ is but 10 years, and from Dc« 
cpmber, 1764, to lO^h March, 1773, is but six years, added to- 
gcihcr is. After 1 794 till the commencement of this action suit 
could not be brought, because there was no person to be sued^ 
vrhich suiEcicntly accounts for the delay. So that there iis not 
to years of computable lime from the period whtrn this bood wai 
~ payable to the commencement of this action, and the presumpiU 
jam will aot ame* 

Verdict for the pUiutiiF. 

Kagtes vs. Zagtes. 

JOHifSTON, Judge, (after argtiroent.) Ifa jury in laying off 
a wido\v*3 dower, gives her loo much, the heirs may fihcvr^ 
this by affidavU to the court, and the court upon a rule made for 
|he purpose, will enquire into it, and 6|:t aside the verdict if jus* 
\\c% re<}uire it, It is true a return of the writ commanding the 
dower to b« laid off is not expressly directed by the act 1784 ch» 
I^, sec. 9, but it is implied that it shall be returned arid filed. How 
frlse is the extent pf the dowet lands to be known, or the court 
to be sat'isficd that it has been laid off? On the other hand 
if the jury lay off too little for the widow, she may discbse it 
tQ the c^urt by affidavit and the court will make a rule, and hare 
it enquired into, and set aside the allotment ii there be cause for 
It. 'I'he proper way now, is for the widow to contradict 
)b( aSidavit^ filed ag^ia9t her, by ot^er afidavits. 

Walker vs. Ashe. 

THIS was a bill in-c-quityi and the iDounsel on both sides agreed 
to leave to the coiirt the whole cause, and not to impanel a 
jury as to the contested facts. In the course of the hearing, Wal* 
kcrsS counsel offered a witness to be examined. 

Johnston^ Judge. He may be examined on an issue tried by 
ajiity, bv^t in no other case* 

Whitmore vs. Carr. 

fOHNSTQKy Judge. Jf a known agent, residing here, of • 

^ person restyling abroad, sue a man here in the name of his 

princip4U it i& well ; or if be sue in consequence of a letter writ^ 

|en to him, it is well aho. I'herefore Carr cannot b« discharge 

. fdfrom arrest i it i^ Wgal, W^ (be haieas corpus must be denied* 

Raiinsai^s excftttfirs vs. Kenon^s exectUors. 

' jQHNSTOif^ Judges This is an ^tioo by one surety against 
M another to rt:coi(er a proportion of the moulds paid tor the 
^un^^ipaL There is no case to support such an action* That 
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f Qch action ia not supportable, was lately decided at Hinsborough*. 
I'he plainti£F must resort to tquity for a contribction or rtim- 
burse mem* 

^cre de hoc^ et vide 2 Bos. & P, S68 to 274. 

Gilbert vs. MurdocL 

JOHNSTON, Judge, The plaintiff claims under a deed tf^im- 
^ fcrring a N<;gro slare to /I, his executors, adminisrators and 
assigns forever ; provided, that if A died under 18 or xiHthout 
issue, then to theplmntiff. A. died undar 18. The aUolute 
property vested in A. and the after limitation is void. Had he 
given for the life of A. and made a limitation over it would seem 
as if there was something left to be disposed of after the life of 
A. Here that is impossible ; there ^cannot be a limitatien by 
deed of the remainder of a personal chattel. The case of Timms 
and Potter was the limitation of a trust in remainder and that i# 
good. 

Cutlar and Hay vs. MroxorCs executors. 

JOHNSTON, Judge. An actidb upon the case for seducing 
^ away the plaintifTs slave from-Jxis service will lie against ex- 
ecutors for the saiyie reason that tf^Dver and conversion will. 

\^Judgment for the plaintiff. 
Vide C. Digest Admistfator b. 151 Off. Ex. 127^ 128. Cowpw 
'375. Toller SCO 361. 

QuirUz vs. Qudntz^ 

JOHNSTON, Judge. The report ought to sute every thinf 
^ the reference directs. Here it has not stated the. several pe- 
riods when the money was received, but only that it was Tc^gi^ 
ed between such a day and such another day. Let it be re&md 
again to make that statement. 

Smith and others vs. Mallctt. 

JOHNSTON, Judge. The bill is brought for an account^ and 
^ the answer states facts from whence it is inferred, and per- 
haps properly, that the defendant is not liable to account. Th«re hat 
been however a former order to refer to the master fca take account, 
and I will not alter that ; for should such a practice be adopted a 
latter court would always be ^jl^mining the propriety of what a 
former court had done. When the report shall be made, and the 
cause shall come to a hearing, the court will not decree bisi i^ 
pay if they shall deem him not liable to accoimt. 
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Smith vs. Murphy. 

TRESPASS, ^uare dausum /regit and libcnm ttntmenfim, 
pkaded. 

The defendant produced in evidence two deeds : The third 
course pi the latter deed called for 42 poles to a corner standing 
0n the other tract. Forty-two poles were completed before ar- 
riving at tibe first tract. If the last line of the second tract should 
be drawn frpm the point where the fort>-two poles were com- 
pleted ; the land which the plaintiff had obtained a grant for was 
pot wuhin any of the defendant's deeds ; but U the line be ex-* 
tended beyond the 42 poles to an iiuerseaion with the iints of 
the other tract, then the land claimed by the pkintiff was covere4 
by the defendant's second deed. 

Per curiam^ Taylor, Judge. Wiierc a course and distance 
18 called for, and also a line of another tract, the distance is to be 
disregarded, if the line called for can be found ; if it cannot^ you 
must stop at the end of the distance. 

, Verdict for the defcndaat. 

John Coor Pender vs. Coar. 

n^ATLOR^ Judge. The third line of the plaintiff's tract is 
-^. described in the patent under which he claims, to h^ 
EaH 177 poke to an oakj thence southwardly along the vari^ 
I7tt# -courses of the rtvfit to the first station^^^-^Th^ third 
line it is contended extends to the river, because the river 
is the boundary 9alled for between the corner of the third 
l^e, and the beginning. , This as an abstract proposition is true^ 
but then there is evidence that an oak actually stands at the spot 
where the 179 poles end; and a sdutUwardly course from ihence 
will strike the river at a small distance, and the river from the 
point where it is intersected by a line from the oak to the near* 
estpartof the river runs southwardly to the bcgiuning. If the line 
be not stopped at the oak, but is extended to Uic river, the course 
of the river from thence wiil Dot be a southwardly but a west- 
wardly course till we get opposite the cak,and then stiuthwardly. 
Xf the jury believe. the oak to have been made the point of termi- 
mination wben the original survey was made, they should mak;^ 
it die boundary now. 

Verdict accordingly. 

The administrators of Sarah NeuLe vs. Haddock. 

DETINUE for a negro. Old Mr, Taylor, by deed of gift, 
gave the negro to bis daughter Sarah, reserving the us\: \o 
himself and his wife, and the survivor. Sniuh married Ncale. 
Ije died, leaving a son, who married and :iicci, leaving a wife 
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aind child : the child died. Old Mr. Taylor is dead, ttd hh 
vife also. Upon this evidence, 

Harris insibied that "the pUioiiff had a right to recover. 
HayxvQod^ for the defendant, insiatcd ihat Sarah, were«he 
»Uvc, would not be entitled to recover^ and of course her admi- 
Bistrator could not. He argued, that the property of this Begro 
yas in Sarah at the tioie of her intermarriage, though her right 
to the .possession yras deferred ; and that by the intermar* 
riage, the property vested in the husband. Co. X^ittUtoo, 
551, says, the marriage is an absolute gxit of all chattels, person* 
af^ in pussesaioQ, in her own right, vvhciher the husband suivive 
the Wife or not ; but if ;hey be iu action, as debis by obligation, 
contract or otherwise, the husband shall not have them unless 
he and his wife recover them. Here indeed, she is not in actual 
possession ; neither is the negro a chose en action. The ev]«> 
dent meaning of this passage is, that the hubband is entitled to 
every thing except choses en action* The word posicsiion iM 
here used xo signify the opposite of a chcsc en action^ a^d so a^' 
to comprehend every thing which is not a chose en action. We 
snay.readily determine what passes to the husband, by ascerlaict- 
in^ what is the true idea of a chose en action ; which indeed, of 
Hte, has Ueen greatly misunderstood ; and some decisions have 
been made by the Court of Conference upon this raisconceptioo^ 
which are likely to prodqce a total alteration of the law upoti 
this subject, and much confusion. The true definiiion of « 
diose en action is this : A cause of suit for any debt •r duty^ iret^ 
pasis or wrong : Bro. Titte, chose en action. In Lilly's Abridge^ 
ment, 264, it is thus defined : When a man can bring an action 
for some duty^ viz* debt upon a bond^ orfcr rent or action of to* 
vcnant^ or trespass Jor goods taken aivay^ or such iiier these are 
choses en action. Co. Ctttleton, ubi supra^ uses that term in the 
same sense : ** But if they be in action as debts by obligation^ cons- 
truct or otherwise. " 2 Bl. Com. 397, ** AH property in action 
dependu entiiely upon contraelSj cither express or implied^ which 
are the only regular means of acquiring a ciiose en action. 2 C, 
Digest, 84, " Choses en action arc n< t vested in the husband by 
the marriage, though he survive as debts upon bond or contract^ 
unless they are recovered." Ttrms de ley chose en acti- 
on. It is defined to be when a man mcry suejcr some duty dtfe 
to iiiniy ofi debt upon obligation^ rent^ action of covenant^ xoord^' 
trespass of goods taken away^ beating or such likCy and they arf^ 
cuUed things in action^ because he is driven to his qction to rtcover 
them. In cyery mic o) these instances, the thing to be recover- 
ed is money^ either as due by exprtrss contract, us debt, t r by am 
implied one as damages. A sum of money to be rfccvtred 
for debt or damages, is indeed a chose en action, and rtothinij 
else can be so. A different idea has been kfi^xtd to this ttinx 
by some of the judges. Tht-y hava supposed from 2 Bl. Com* 
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3$9» that ril subjects of property arc things in action, where the 
owner hath not the uctuiil [iussessiuu ; whereas, the legal idea iS|, 
that/every thing u properly in pobseysion which is not a chusc' 
in actio9» Nothing can he a chose in action which the ownrr 
by his own act can obiain the possession of without an action ; 
nbt so of a sum of money due fur debt or recoverable for da- 
mages* That a chattel detained is not a chose in action, is 
proven by this, that the husband alone musi bring detinue for a 
(ictainer before the coverture : also he alone roust bring reple- 
ven : BuH. 50, 53. P. N. B- 69. 1 Viner, 81, 82. PI. 10, 85. PU 
32, 86. Pi. 36, 87. PI. 39, 89. PL 53, 39, Pi. 9. 1 Ba. Ab. 289* 
S Ba« Ab. 46. 4 Ba. Ab. 289. Cro. £1. 133, 6081 PI. 9. Venu 
260.' Yelv. 166. 2 Kcb.229. PI. 24. I Salk. 114. PL 1. f Mo. 
tOSm If such chattel detained from the wife, were a chose in 
auction, it could not vest in the husband ; and then he and the 
Wife must join, as they may in all cases where the thing sued 
for is a chose in action. It is also proved by the case of Ho. 
berts vs, Polgrean, 1 H. BL Re. 535, where it was adnihted on 
all hands, that if the wife was entitled to a vested interest, and 
not a possibility only, that such interest vested in the husband*, 
though she was entitled to a present right of possession.— All 
these cases are bottomed upon the principle, that the propciiy 
of the wife vests in the husband, whether she hath the actusd 
possession or not. What is said in all these cases, is rendered 
perfectly consistent, if we consider a personal chattel not yet re- 
duced into the actual possession of the wife, as a chose in pos- 
session, as contra distinguished from a chose in action : in other 
words, if we consider every thing to be a chose in possession 
which is not a chose in action ; then the property detained will 
belong to (he husband ; the remainder of a chattel will vest in 
him also. But if on the contrary we consider every thing 
to be a chose in action, which is not actually reduced tnio pos- 
session,, tbeok property detained will not vest in the husM^nd, 
nor the remainder of a chattel : but by tnus considering this 
liubject, we^overtum all those cases which have with so much 
concurrence setded, that detinue is to be brought by the hus« 
band alone, and that a remainder will vest in him : the law will 
be totally altered / and by this new decision, husbands will not 
be entitled in many cases ; where, by the law as it stood before 
the decision of the Court of Conference, they would be entitled. 
Whether it is more proper to adhere to the ancient law, or to 
adopt that for law which has been so lately decided,. i« not for 
one to determine : but it is far more probable that the Court of 
Confeience was mistaken, Chan those great judges who have 
preceded them, and who have held a co6tt2ty doctrine from as 
«f^^y^ 4 period as the law books ca^ iumcsh up to the presenS 

Tat/lor J Judge. — It is perfectly well settled, that the husband 
Ji 2 
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18 not entitled to the remaioder of a chattel be*ORg^ii|^ to ^ 
'Wife at the time of the intermaiTiaj'e. 

Verd'ct for the ptaiotfff. . 
^iere de hoc-^Et vide 1 H. Bl. Rep. 540. Ay by deedgivts 9 
Urm to C^ his intended wife, and her heirs immediahly ofter thg 
death of him ; A^ tohola the same to C, and her heirs^/or her 

jond their own proper use forever. 

The court decided that the deed was a present gift to the 
wife, in case she survived the husband to take effect in posstast- 

.' on in that event ;— therefore the right to the term was in the 
husband. ''' , 

Now here the actual possession was not in the wifc^ nor WM 

\ she entided to it 'till after her husbandS death ; and yet he Warn 
entitled because she had a vented interest. It would be imno- 
dc^st and presumptuous in 'me to oppose my opinion to that of 
the learned^ Judge who set ms to entertain nojcJnubt; Never* 
theless, I Would recommend ^ further eonbidt ration of this sub- 
ject .to ^h<e other judges i and the more rspectally, as I once 
thought as they now do, and have altered my opinion upoi| a 
discovery, of new lights— ^md as I trust upon sufficient grounds*. 

" It is t ue the husband in the case cited, had the possession for 
his life ; but if a third person had been tenum lor life, there 
would have been the same reason for giving him the property 

* she had a vested interest in. In the caee cited, Km>ke Serjeant 
labored to prove that the wife had but a possibility i admitting^ 

' that if she had a vested interest^ it would g*i to the husband. 
The counsel on thr other side, maintained that such sort of re^ 
meanders are considered as vtattd. But what need of alt this 
struggling, if a reinaindtr though vented^ does not accrue to the 
husband ?-^The bar and court - were ail in ao error if the abovft 
opinion be correct. 

The administrators 4ffShepard v%. Edxfiards^ 

DETINUE* Taylor^ Judge. A demand is not necessary 
to precede the action ot detinue, and need not be proved on 
the trial* As to one of the Negroes sued for he was sold by di^ 
rectioB of the plaintiffs and by the mar&hal a(ter the ioatituttom 
of this action to satisfy an execution against the estate of Shep» ■ 
.. pard. It 18 no answer to say he wu in the defendant's posses^iion 
at the time of thu action.. There should be at this time a right of 
poiwessioa in the plaintiff otherwbe he ought to recover. 

Verdict for the defcudanu 

Mcye and others vs. ^ > 

T^ETINUE for a Negro. A. devised ii> B. several Megtoei 
^ lor his life, and after his death, to his, B's daughters. Ont 
of the datightcrs married, and-B. sent the Negio iiv<iaestioA to 
lire with her. Hit other daughters also mamcd^ aad bo scat 



some ^e Negroes to Ihre with each* l*he buabaod of the daugb* 
Ur first married died ; then B. died« and a dlvUioo took place 
under the wiil^ leaving out the Negro in question, 
'. Ta^r^ J^<lg^« ^^^ ^he daughters were entiUed in common 
^ the'rem^indcr of this Ktrgro. B. could only p995 his interest 
ior lif« to his son*in«Uw, not that of his danghter* Neither could 
there G»e any merger ; f«>r the estate in remainder was tailt cor* 
jrespoodt;nt to the estate for life, thi% latter b«loDging to the son* 
in«law» the former to aii the daught&rs. Neither did hie wile's 
■share in the rcra^mder vest in the son-iD<>Uv who died i for a 
liusband is not entitled to the remainder of his wife*. Had there 
Jk/$Gtk a drowning of the life estate^ ttu; husband of the deceased 
, daughter wuuid have hecn entitled to her share, and the person 
claiming uodcr him trn<iot in common with the plaintiff^ and 
T.aouid XH>&have been sued by them in this action*. 

Jfohnstan and Wife v& Pasteur. 

T\ETINU£. On a motioa on the part of the defendant for a 
.*^ a pew trials 

^ Tatfbc, Judge^ gave hb opinion*. The ol:t|e€tion to this vetv 
diet ia tlut the* husband should have sued alone* The deuiner 
eommenced 'befove the marriage. Notwithstanding the great 
Qumber of authorities^ which are relied upon in support oi the 
^motion, I an^ol opinion^ clearly, that the husband could not sue 
alone. It is true that he is barred by the act of limitations if he 
.could*- la-Kwdtr however tliat the opiaioo of another |udge may 
In iriicaiiied I wiU graot a new ukL 

New trial granted. 
S^ the note la tiie case of the admtnlatrators of Neale nfw 
Haddock. 

Steirkt vs^^ the hdrSf ietnsees and terretenant of 

Wade. 

Tfild was a scf.fts agaiosst the children of Thomas Wade and 
ttyldihg Waide, who were the sons of Thomas the testatoiv 
to subject the real esiate of Thomas the tc^stator, in their hand% 
to the* ii^ttVsfactioaof a debt recovered against ha^ execuiots. I'he 
defendants to the sci.fa. pU-aded nothing hf dth^nt on the day^ 
of4HeiiCt.fa: iaien^ out. The plaintiff replied^ thmi Unds descendm- 
id or were defbLed to tAen\*. Dk murr^rr and jpinder i. the plead* 
Ings 6t^ the' part ol terretenants are omitted here« (>ut noticed ia 
the argument, thev were to this^^ffoct^ that the landit in their poo^ 
oeesion were not hound by: any judgment oiimned agairat the teo^ 
^m^rUifhioUiJetime, 6i^. 
' iKq^ivse^, in'support of the denhirrer. The plea is nothing by^ 
d€ticetfi»Q the day of the ^/•yif.-«^hc replication is, in attbatwcen 
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that ihey had ta^<£i berore the elate of Ihe^i.yZr. ty des(^\^; WS* 
upon this there ia a demurrer. The fatt m'ay be, tfatt thelalld^ 
have been recoveivd ftx)m the heir by aotXke perate^n htfviog li 
tetter title, or sold by^.fa. for the debt ol the anee«tor.--» 
'The plea of nothing by descctit on the day of the iasauiit^ 
of the Writ, was at the e'otnmon law, a good flea t(9 profrcc 
i:he heir against the aaiOn of a rreditiir of th^ ttnct^t«r.*-i-' 
•Ba. Ab. Heir F. aNcfe.Ab. PL r. PI. It. «ob.!248. « Lcvw 
189. 5 Mo. 122. 'In Erigland this was ftrtifediedby the G 9p4 
% \^,'h M. sec. 6. which enables the credicor to renlv a^ th^ 
>1aii4tiffa "have *^(5ne here, that the heir fntd talUU 'htfife tkt 
hJ^rit taken cfut rtgcdnst him. That act nev^ was to'fr^Tte hersv 
Irnd the incoflfivcnknce of thenile of the cdRifnonlaW^was re^nt*- 
idi^dby 5ur ^ct 6f 1789, cb. 39 sec. 3. Thisact subjetts the hel^* 
if he has siold^ akened or made c/^er before aetiem i^atight or prpee^ 
$ued out against him. If sold ^yji»fo* either f9r the debt oi his 
ancestor or fyr his own debt, thfs actieatti^^hlAi aslt found him, 
nn(l<;r the regulation of thecommon law rules. In Kngland, where 
4Ads eoiild be parted with no otherwise tteaot^ the alieoatiooof 
the heir« for there it could not be sold by execution, auch a few 
«pHeation would prove he had received the value ; bot in this 
xoiintry it proves no such thing ; and therefore the repltcatki^ 
."prescribed by their act is not applicaUe to such a plea inthfU 
state^ nor does it sfhew the heir to be liable. The common law 
is ftherefi only as far as the act of 1789 alters it^ and any replicas 
iron not (riven by this act is not a good one. The replieation 
given under our act is, that the heir aliened^ 9oU9t made fiver £«- 
j^re the action agairat him. It may be argued, that if the vepiica* 
ion be not good; neither is the plea t and that then judgment is 
m be given on the acufa. and that the pr«q)er judgaaett'opon the 
ifci.fo. is that the plaintiff ehall have execution against the bmik 
descended. If such judgment is to be given upon the sci.Ja. lor 
want of «^pieav er upon a bad plea', it most be either, firsts by tie 
ccmmonlaw; or secondly, by some British statute etforted 
here ; or thirdly, by some act or acta of our Assembly. 

First, then; by the eommon law, the action agakiitt the heir 
tras debt in the debet and detinet ; because being chargeable hi 
respect of the land, and he holding that in iure f^prto^ the debt 
was so also ; Plow. Com. 441. Bull. N. P. 5. Rep. 36. Just 
for the same reason that a husband is charged for the debt ol his 
vlfe which shall be in jure proprh^ because be b chargtd 1nre«. 
aspect of |5rO|!»erty Xvbich he holds in jure propria. Thejodgtf ent 
4n this action was, that the plaintiff recover his debt, to be levietl 
^k'henUpraprii^ of the heir, exdtpt iln one siitgle lustilice ;and 
chat Wto where be confessed the debt and pbinted oot fak scssett 
by his plea ; in which case the judgment was as eked in PtoWden 
^^to be k^iid'oj'the lands' specif ed in the pteet xmd etka in the 
fodgmiMti tiktwhoie'-oi. whtthwere to be<kihrtredtoAe|i)sis« 



^HfrtiTitS'l By^thtfe yearly value the debt and damages sTiall be lev?* 
^64 9 Rt;t). is. If after jbd^ent the debtor dted^ the plaintiff 
tarn, His debr^ftfr fh'e bond being elttmgntshed by the jadgment 
andth^fe being tbtfn no law for binding the lands by judgment^ 
^o action conid He on the bend nor any execution on the jadg* 
•rtiertt ; 2 Atk. 609. The Wyflffn^ of hnds br a judgment waa 
fiot kno^vn in the taw until after the statute trhich gave the ek^if^ 
^hkh wiH presently be hoticed. At the common taw, thercforfv 
^ere wa% no auth thing as binding lands by a judgment^ much 
ie^ iti fhfe rase of an heif, against whom the judgment was in alt 
teaJif»« to be levied, b^jf.^. against his gbodb and chattels, or Uf 
^iMMfatltn of the pNofits of his lands ; fiec^pt in' the single in- 
itan^/whcrfe he discharged his pi'lvate property by shewing in 
%enairitr*the assets he had, Plow, 440. C. Digest Pleader, fi 
C 5. Catth. 98. 

- Secondly; this Wea that the judgn>ent is to be against the 
f aodi9, bpdn filial fiick, or a bad bad j)lea, is not warranted by 
*ny British 'a%t M paf (ifffnent, It is true some alteration waa 
tiliide m the lawliy the act of the 15 Ed. 1 ch. 18, whith for the 
benefit of ereSitOfs, a^d to advance the national credit, directed 
that when a debt- should be recovered, it should be in the electloi^' 
tof the plaintiff t^> have a^. /Jr. or writ directed to the sheriff to 
tleliver to him all the chattels of the debtor and a moiety of his 
land* In 6rder to promote the view* of the legislature, th^ 
Judges gave a ctttostmction to this act Whteh secured the credltof 
^s soon as he t)btamed ht^ judgment ; for they said the hndt 
were bmtiid frohi the day of the jtid|pnnent recovered ; and ac« 
cordingly Xht^'elegit Ifras 'so fotmed^ it -commanded the sheriff to 
deliver atnol^ty bf alt the lifnds the debtor had ^ the Aiy ojtht 
judgfntn^ or at \iny time since. This was the first instance of 
binding lai>ds by judgment. One consqeuence of it Was, that if 
judgment was agllinst an anc^torand he died, though the heir 
as at c6mmdti4aw'eou!d tiot be sued 6d the bond t>f his ancestor, 
• for that Was extinguished, yrt as the lands Were bound by th« 
jndgment, and cam^ to him charged with it, he Was not as at corio- 
'mon law exempt from the d^bt : but a moiety of the lands were 
liable to be extended as at the death of the ancestor : and he was 
ch^rgeabli not as heir, because no action of debt would lie a- 
gainst him, but as tetretehant or holder of the land already bound 
before it cawie fo his possession ; in which ease the judgment is 
t|»jite different fnim that against the heir. The latter is* of the 
lands pointed but by the plea, to be satisfied out of all of them 
which are 10 be cleltVered to the ct'editor as at the connnon Iaw| 
tiie fenMris for the cVifditor to have execution of a moiety of 
the lMdft'b6and by the judgment ; or in other words, the same 
tx^&iak&n the lands Were liaHc to by the judgment against the 
atoitesnnrrbefbre his death. Cfo. C.296. 2Atk. 6OS6O9. Carth. 
93. Under this Astute* tii« id.fiu vs. terretenaitts faegaui not be* 
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lore it. The object tif it wz^ to have exrcut ion agairst tlte ltif^% 
of the judgment, whtah tound them: but it issued only In res«- 
pect ot UikIs already t>ound by a judgm. nt ; it di i not }ssue ii^ an^ 
inatance where the land« were not bound by a jucigmeni ; Aor cii^ 
it ever iasui) against a pr raon aa heir, but as terrcrienant only. H^tW 
waa it pOAsibk he could ht sued as heir, when tht bond being ti^ 
tioguished bv the judgntrnt, thrre was nothing (O sue him upoD? 
5 C, Oigcrst Pleader 3. L. 13. Cro. C. 295. Carih. 93* 3 Rrp* 
t2* Then if there be no judgment binding the land there csia 
be no ^7.ycf» against any one, much leas against the heir tsi have 
esecutiv>n of that judgnoent ; it is cvidem no such hcLfa. ctiukt 
issiie under Che act of 13 Ed. ] ch« 18. Could it issue under 
9tt\y other} The nest rrkiiive to this auiject is that of the S 
<9t?o. S, ch. 7, thi^t mitkcA these alter^itions; namely, tbatland« 
Shall be liable to ail just debts a3 well as to specialty cicbcs \% 
' ivhich the heir it bound, and shall be liable to be sold as person* 
al estates for the satisfaction of such debts* It may be questioW 
ed whether under this the binding of lands by judgment wks n6t 
done away. It w^s the ti^it which bound them because it taHu 
snaoded the sheriflf to deliver the moiety of the lands which tfa^ 
debtor had on the d^y of the judgment : but by this act the^ 
Ja. is introduced instead of the ilegiu and that commands dq 
such thing. The land is now to be sold in like manner ms f^ 
swqI estates are sold for the stuisfactw ^ dibtu^ And how^s^ 
that? Why, liable to be sold if iti the possession of th^ defentiFi. 
ant at the 5ime the fi^f^. issues ; but if fairly sold before diat 
time, not liable. It wdl be allowed on all hands, thst tbej^.J&u 
binds only from the teste* It seems fairaod logical lo conduii^^ 
that if lands are to l>e sold in like manner as persooiil estates^ 
and if personal estates sre only bu^nd by the -teste oi tbr Jf. ^ 
so atsQ are the lands ; and that if a sale of personal estate te« 
tween the judgfnent and the Ji. fn, is good ; so ahoi is a saie^oC 
the lands : consequently, that the lands are not bound by judg* 
meut, even against the ancestor, unless execution issued inhia 
lifetime : and then it follows, that the 9Ci.fa. against the beir^a^^ 
terretenant where execution of the judgment against the anceslor 
is alap done away : and that there is no other way in such case 
to proceed against the heir but upou the judgment as a jbst dirbt 
under this act, which the heir is liable to pay as he ia other jhst 
debts. Waving this, however, let us admit that lands centifeu^ 
ed after thi«i act, to be bound by judgment as before : tbey could 
only be bound by a judgment against the ancestor, certaiAly not 
by a judgment against the executor i for by die act, lands are to 
be assets for the satisfaction of debts, as real estates are by the 
law of England* and to be ^M like persohal estates ; they are hot 
to be assets like personal estates also. Being liable as rtal estates 
in England are, if no judgment is obfained agsinit the anct^tor^ 
they can there only be lv)und by a judgment to^brr^btatoed a^* 
gainst the heir : it cannot be prctetulcd tliey aie assets hi the. 
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Imclnof the executors and cctnstqutfntly are oM within th<^ 
words used in the ju<liyinent ag^iiiisi the txrcutor, to be Uviedc/ 
4ht gooda and ciMtttk of ^W deceased^ in /iii 4iands» U i^ot w ith- 
ifilhe»<: words, G4n ^uy cisecuiion warr^A.utd by the judgment, 
cxt'^nd CO ihem, and cao»e ihem to be sdldasaastts in the hancb 
of the csecuior ^ If not lo be affected as assets m his haitds^ 
Wii4i pretence is thtre for saying that rcHlasaeta descend to, and 
in the hands of the heir can k>e affected by ^ judgment to be kvi* 
#d (*ut of the pt;r^onai assets of the dectascci? There is not a 
cqIouDt t%i reus(in for rhis, and the cr^irary has been expressly 
ideeided in our courts* 

if by the statuus, then lands cannot he sold tinder a tcr* fih 
' Qpless bound by a judgment against the ancc&cor. Has our act 
of. 17/7, ch« 2. sec. 29, in^de any aU« ration in this respect f this 
being the c^xt act ou die subject 4n the order of time* 

[c directs thai all proeeaa Jorm§rly issuing against goods awJ 
.^haUels^ lands and tenements^ &baU Mi h/ntein theiome way^ and 
that all which issued against good^ andcftatttUt only^ shouid Uier-e^ 
,4/2erii'«tfe against iand* and tenements as -weii as goods andehul^ 
,Ar/s. It then direcu that the sheriff bhall sell personal estate be* 
fore the real estate* Si>ine have supposed that as since this act, 
.executions nrhich before issued only against good and chattels^ 
are now to issue agiiinst lands and teoemmts also ; that there* 
fore the execution which formerly issued upon a judgment 
against an ex<?cutQr« shall now be issued against the goods and 
chattels, lands and teneinents of the deceased. The executions 
i^Ctrrred to in the act just cited, atre cxtcutions issued upon * 
judgments by justices ot the peace, which were not allowed to 
affect lands Vdl the act of 1777: See DavIs^'s Revisal, n.4M.— « 
It would be absuid in the highest degree to say that lands de« 
aceaded and belonging to one person, should.be affected bf ^ 
proceediogs against another no way iniereKed therein, except to 
throw the burthen on the lands, and to exonerate the persond 
estate as far as possible. If after this act, and before the pas* 
aage of any other on the subject, such an execution had issued, 
could the land ol the heir be aold? No, snrely, for the judgment 
against the executor was not altered from wh^it it w*ii» hy the 
common Uw, ^' to be levied of the goods and cimttek of the de- 
Keased in the hatids oj his executors^ The act ot 1777, contem^ 
plates the case of the orit^inal debtor still living \ it means to con« 
&pm the act of George the 2d, and at the same time to make an 
\ exception to the generality of its terms ; namely,to m^ktpersGnid 
estate the frimaryfund, for the sati^farrfon of executions ; and 
so give the same power to jusiices to affect lands by thtir judg- 
meats, as the courts then^r^elves had. An this act however, 
•aid nothing ahcnit the case of a debtor who died before jud^ 
ment against him, it became doubtful how his lands could be 
^ proceeded agapst* They could cmi be proceeded 9|gainst as in 
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tbe h»ndi of a terretenanty because ;hcx:e waa do jiulgaaelK ^ftoA ' 
after a juUgmcut againat aa executor, he seemed to be at tha and* 
of hU process ; lor if there Were iu> ^^aaets la the luiKla^oi* the 
executor, the judgment waa of <r4^/£ quando ULci(kr$nt.i aod &a« 
no execmioD could issue 'iill asscu Ciime to bia handa. {!» 
ibere waa judgment agaioat the executor, becauac ib^rc yf$:v^ 
aaaets in hia hands, he was bouud to aatisfy the judgmtnt^ Ivl 
no case then of a judgment again&t an executor, could eitisciltipii 
issue against the lands ef the heir : moat clearly, laod^ Ws^rc tiQi^ 
tiS9^Ut in the lumds of the executor^ so aa to be levied in puisuance . 
to the judgment, to be levied of the gocd^s and ciiattsU' oftbjL d^^ 
iXMsdd tHtht; hofidif cfhia exccuitr. In case of a judgmrnt against 
the ancestor, the mode of preceding was plain enough ; Thera^ 
is no binding of lands therefore under this ac^ The words 9up« 
posed to work that effect, have a plain reiercnce to aAQtber.cast— 
that of an original debtor. 

The aa of 1777, having not provided for the case of a deceas*^ 
ed debtor, and the mode of obuiniug execution against hts landsi^ 
it became necessary to make that proviaion by a new acti w^ 
the act of 1784, ch* 11, was naade ibr the purpose* It rccitM 
the doubts entertained, whether real estates of deceased debton^ 
in the handa of heirs or devisees, were liable to the payment o( 
debts upon judgmenta against the txecutor or adminiairajutr : 
and without deciding one way or the other, (because estates jpigb( 
be held under such executions, which only the judiciary cpuki 
properly decide upon,) it directs, that for the future, no ^ga^cuiiri 
Oil should is^uc before taking out a sci. fa. against the heir ^ 4c^ 
visee^ to shew cau:3e why execution should not issue against tbp 
real estate* 

Upon this act, it is strongly contended, that as the heir )% tQ 
shew cause why the execution should not issue against his land^^ 
chat therefore the judgment upon the sci.fa. is to. be« that /Air 
execution nhall issue against the landa \ unci couseqnentlyy that 
the judgment against tae executor mubt be such an one as binds 
xhe lands. 

There is some plausibility in these remarks, but nothing ol 
subsunce. I would as]L» what is the common law judgment a* 
gainst an executor, who h'^hfidly administered? For this by tb« 
act of 1784, is the judgment upon which the sci.fa. ia to issue ^ 
(hat is a judgment to be levied quando assets accidirint* 5 
Term, 688 ; then Unds cannot be bound by it, lor il they are not 
^sets in the hands of the executor, they never will be, and do 
not come under the term quando acciderint. If they arc present 
assets, they can never be affected, lor the executor has fully ad* 
^ninibicred them : the verdict says so. If the only object of 
iUe si\\fa» is to have execution of the judgment aigainst th#: ex» 
% cutor, II niuat be uq execution which ia capable of issuing upon ' 
•^c judgment,. Now what ixecution can issue upcn ajudgmcnt 
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ti %e k vied de Bonis tcsiatorh qnando f Scire facias to have txc* 
cutha hi all insCMncts hithcrio known, prays execution corrts« 
ponding with the judgaien% Aud here it is manliest^ that it* 
|he execution issurs, it cannot be on this judgment which is noc 
against the AWr, but a third person, the txccutor ; and aSlcts 
t ^e personniy not the real assets of the deceased. OrcoRStrqueiiceif 
the execution which the sci^ fa. is to obtain, must issue upou 
•3me new judgment to be givcu on the dci.fa* capable of afi^ct* 
ing, and waicb by the terms of it, will affect the heir in respect 
of the real assets, or the real assets themselves* That it is sot 
is proved by the act of ITdQ, ch« 30, made to amend the act o| 
ir84, which secures to the purchaser, huds sold, aliened, or 
niAfie over by the heir before action brought against I^im^ li tbq 
judgii)ent on the sci,fa. is to have execution on all the lands de- 
tcended, it will afft^ctthis purchaser ;-r-of course there must be 
^judgment against the heir for the value, and an execution upoa 
that, de bonis propriis^^li cannot be to have executipn of the 
judgment against the executor. '1 ben, although the heir is to 
shew cause why execution should not issue, yet U he does not 
shew cause, there is to be a judgment against him ; and that 
judgment may or may not be against his laods. It it be said the 
act of 1789, though amendatory Af 1784, relates only to the ac- 
tion of debt^ and not to the sci. fa^ letting alone^ the express 
words contained in the title of the act of 1799; 1 wotdd ask^ 
what motive could thensgislature hive for protecting a purchaser 
when the heir was sued in debt, and not protecting him if sued 
by sci.fa.f If it be said, it is because of the notoriety by judg- 
ment against the executor , the vendee should not hare pur- 
chased ; I answei-f the $ale may have been before the judgment $ 
and why notlhen protect hi|n as well in case of the aci.fa. as debt ^ 
Besides, it was idle for the legislature lo do so ; for if by judg. 
raent against an executor and 9 set. fa. thereupon, all the lands 
descended, whether sold or not before that sd.Ja^ could be re- 
ported to by the creditor, would he not always adopt this mode ? 
Would he not always take care to get a judgment against the ex- 
ecutor } Of what use then was it for the legislature to say, lands 
aliened before action, should be secured to the vendee, but not 
in case of a ^7. fa. ? That is the same as if they had said, he 
shall be secured and not secured. Such construction is not au- 
thorised by any thing in the act itself, and ends in an absurdity : 
It is against the express words of the act of 1789. There is no 
doubt but it relates to the sei.fa. as wellas the action of debt, and 
proves that there is to be ^judgment on the sc'ufa. not an reward 
of execution only on a judgment already River, Anothor proof 
is, that the defendant ma) plead to the acr.fa. and question the 
justice and amount of the judgment against the executor. If so, 
it cannot bind his hnds nor himself; for it he succeeds in fTr^y-- 
|ng the judgment UT\iusti/M0.^9, he will be discharged, if io Part 

B2 
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he wiU be made liable for the residue only. How? by in ^- 
ecution on ihe judgment against che executor? What kind q( 
an excQuiion ? For fifty pounds wheii the judgment is for an 
hundred ? That cannot be. I am apprized of the objection to 
this reasoning. It will be said the act of 1784, admits of plead* 
ing ; namdy, that the executor has asuel^^ or has wasted or con* 
Ccaledy and these pleas, if verified, do not cause a reversal or al- 
teration of the judgment, but only charge the executor with the 
payment thereof ; so that the judgment, in truth, remains as it 
was, and that none but these pleas can be used by the heirs to a- 
•void the rfFect of the judgment. The answer is, that there was 
t special reason for mentioning these pleas and not others. They 
arc menrioned where they arc for the purpose of directing what 
should be done for the heir: on such finding he is discharged ; and 
and by the former finding the executor is discharged. This act 
directs that the plaintiff shall have judgment against the executor,' 
notwithstanding the former findinipf and judgment. Had it not 
been for this direction the plaintiff could have recovered of nei- 
ther. As to pleas which, if verified, operate to the repulsion of 
the demand of the plaintiff, there was no need to mention theim 
because in cuch case the plaintiff being entitled to recover nei- 
ther against the executor nor the heir, there needed no distincti- 
ons, as in the case o\ these pleas that are mentioned. But surely 
there are ether pleas which the heir may make, besides those 
specified in the act. Suppose the executor pleads payment to a 
bond which in fact his testator never executed ; or suppose the 
bond was delivered as on escrow, or usurious, or otherwise pla» 
ced its circumstances in the class of irrecoverable bonds ; or sup- 
pose he has receipts of payments, and having no assets, nor likely 
to have any, will nol plead or produce them j shall not the heir 
be suffered to plead such matters in defence of the inheritance t 
Suppose the executor admits- debls ^rhich the testator never ow- 
«»d, or which arc barrrd hy the act of limitations; shall the heir 
he bound by his admissions, or not pleading the act ? Suppose 
the debt paid by the heir and an acquittance given, shall he nc5C 
plead it ? Or suppose he has been sued as heir in aii action of 
debt, and paid the value of the lands descended. The heir might 
plead all these facts if sued in an action of debt j why not when 
sued in the scLfa, ? why put n in the power of an executor to 
fuin the heir whenever he pleases ? as he certainly may if the. 
heir can plead only the pleas mentioned in the act of 1784. Eve- 
ry executor might become owner of the heir's lands whentvti* 
fie pleased ; so might an administrator, by admitting evidenct* 
<»f the debt, to the necessary amount, selling the lands and hecom- 
ing the purchaser. He certainly may plead whatever in law will 
evince to the court that he is not liable to the plaintiff's claim^ 
and of course the judgment against the executor is only a con- 
tcstible. Dot a conclusive evidence of debt as to hiui, the hWf 
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.9nd estops him io no shape whatever ; of course canoot be a lien 
Vpoiii his lands, and then they cannot be uffecieil but by a nev^rjudg- 
|i>ent4o be rendered on the sgLfa. When it is asserted that th« 
4cL/a. is not inf\aenced by the act of 1789 the consequence 
should be looked to, and loo^^in^ to the consequences these 
questions present iheqiselvcs. When the pl^iintiff has an award 
Of execution on the judgment against the executor, which exe* 
cution is tc^ be l^ledofthf la/ids desceniied^ and the^.^. issues, 
shall it be in the coiniuon form ? or shalji it in words relate to 
some period antcccuent to its issuing ^ If in the coxnmon form^ 
^en it binds oi>ly the landLs in the possession of the defendant at 
the tin^^e of its; issuing, in the like nianner as it binds personal 
estate : then what becomes of all the lands aliened biefore I The 
plaintiff must lose benefit of then\.. To prevent, this was. the act; 
pf 17tt9 made, a title more than three years from the passiag of 
J784. ' If the 8ci,fa, is really regulated only by th^ act of 1784, 
Stnd if it is to cause ei^ecution against the lands themselves ; an4 
Xi that execution is lo bei against the lands which the htir has 
vhea the execution awarded or issued, then it is a good plea to 
say he has no such Unds when executiun is claimed by the icu 
Jsi. Qut to return to the subject ; if the ft. fa. is not to be in thp 
con^mon form, but to have relation back, by what law is its form, 
altered I Giving it a retrospective force ? An^ if it is to have a 
retrospective operation, to what period does it relate ? Does it re- 
late to th^ time of descent \ Then he who hol^s by a fair purchase 
under the heir, without knowledge of any debt du«? from the an^ 
cestor ^o any person, shall lose his land y when if the heir were 
^ued by actioi^ of debt he should be protected. By the rule of 
the common law: yet ^paltered, unless, by the act of 1789, the 
heir shall not be liable bu^ in respect of lands he held on the day 
of the wfrit issued against hiip, nor the purchaser for lands pur- 
chased before. Did 1784^ alter this common law ? No ; it has. 
said nothing of such alteration -.shall we t,hen without any law for 
^he purpose, subject lands fron) the day of the ancestor's death ? 
Whojcv^ eyen bi^y lands frgm an heir if this be law? Twenty 
years hence he may be called ypoi) by scLfy. on a judgment a- 
gdiinst executors to give ufi the land for sale; Shall the cxectiti-^ 
on relate to the lime of tne judgment against the executor? — 
Then lands sold before, arc protected ; those, sold afterwards, 
not; this io an arbitrary dis^tinction, unless supported by some 
part of the common or sutute \^wf^ The common law made the 
extendi facias •Ag2Liii&t th«; heir, to relate qnly to the time of the 
action comKienccd againsjt the heir. It is, not supported by the 
common law. Tne statute law makes noaUeri^tion in thi^ respect, 
unless 1789 is applicable to the sci^fa. Shall it relate to the time 
of the action against the heir by act. fa. as the extendi did at th<e 
common law ? there is some colour lor saying this, hut even this 
roay be doubted of from the nature of the jf.Ja. If the cxeculir 
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oh 6n tlic sci Ja. relates neither to the time of (Tcfle^ft, f fcr <«J 
the lime of ihejaclgmtnt against the exftutor, it relates, if at 
all, to the t»me oi the «Iatc ot the m.^Jf.— and the intvtfablc con* 
elusion i«, that when an heir is sued by set, fa* the ohj.ct where* 
6t* is to have a sa?c of lands, if he has parted with the lands dri 
ficfnded before the date of the set, fa. tbe^e lands c*nivot b« 
subjected, nor can the heir be suhjecicd by sci*fa. if, as al?cdg* 
♦-d, the act of 1789 makea him lialile to the value in dtbt but not 
in the sci.fa. which is as they say in rem only, and not m ftrr^ 
sonants Bat surely this c^niequencc is not a legal onfc ; ihett 
the prclposition it results from cannot be true ; and thtrn it ?• 
vroug to say the act of 1789 only rrgulattrs the process >n debt-, 
and n(St in the sci.fl. It rrgnlatrs both : and then it follows for 
the reJinonfe before given, that x^ the sci.fu there is trot to be ah 
award of execution of a former judgment, but a judgment t/<r>i9* 
^o': either for the value where the heir is liable to that, or a- 

fiinst the linds, If he, by pleading, makes that a f roper one.*-* 
Iot¥ can the lands Iv: bound by the judgment against the tKecu« 
tor, when the heir may ficU thein at any time before rhe date of 
the scL fa,^ How shall execu;ion iftsiie against the lands he 
tield at the time of the judgment against the (xecutoir, whtn \ 
Ijurchascr afterwards^ and before the ^/.yji. issued, lias a title 
\vhkh cannot be -j^e^ted by such eXecutiOr* f And when a judg* 
ment isgivea against them, it is not to have execution^ butac* 
cording to ihc common law form, that the plaintiff recover so 
much, to be levied of the lands descended to him, and in his 
posseRsion on the day of the date of the Hi. fa* If it be afi^ked 
when It is proper to give the judgment against him d€ toniif pi o^ 
friis,^ the answer is ready : in all cases where the Hot of 1789 and 
the common law require it ; that is for the value of lands alien- 
ed before action against the heir, and in all cases where he will 

•not specify the assets descended by his plea. But olir oppo* 
nents say, the judgment i^ to be against the lands, and in rem ; 
and that the 4th section of the act of 1764, is a proof of it : sor 
wpon two Ui/iils returned, the judgment is to be agtjinst the rial 
estate in the handsi of such heirs or devisees. Admitting that we 
are to be f][Overned by the letter, not the spirit of the clause, the et* 
ecution if it miist go against the lands desccnded^xtWiit also go'against 
lands in the hands of the heir ; and therefore if he hath sold, aK, 
oned, or made over, before the day of awarding the execution, the 
terms of the e35ecutiOin will not reach them. Then we need hot 
contend any longer, for our plea states we had not any lands by dtr- 
scent on the date of the w. j&.*— if we had any before that time, 
ve must have pirtcd with them. This clause also stytjvd^rnt 

'fti^a^i be given 5 our opponents say execution fihall be answered. 
The letter of this clause suits them no better than it suits us ; anil 
if w<^ r^^sort to its spirit, it is this : there shall be the same judg*^ 
tncht lif tn two iMhi% ^ wj> on fterv^Cf retutneci j atid that ilx^U w 
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Mcii «juJr;me!>t a» will subject his lands by fiesccnt, according 
ti> the mta«urc ol li?miuv that the stiiiK^ing lavr subjected them 
Co ; ttiAT. is to say^ ail siic(i lands by descent as he had on the day 
of tiic date of ihf: id. J a. or action against hitn, and then th« 
j^idgment will be kvicd oi his goods and catteis, and of thelandi 
he had by descent on rhc date of the set. fa. just iti the same 
wjy an in case of a jofli^ment in debt. BuUer lOo, Carth. 245 ; 
or ic will be ie be Uviedofhls goods and chattels^ lands- and tcne-^ 
fnenh: in which case only the lands he had on the day of the 
juflficment will be bound. In eiihcr case the clause in questioit 
will be as tffjctoally complied with aS tf the judgment should be 
for thecdndenrtnaiion ot the lands which came by descent. The 
J-trasonS for giving judgment in this form are as strong here as 
in England. There it was necessary that the final judgment and 
prof^css upon it should name tlie lauds subject to the judgment, 
so zs to leave nochmg in the discretion of the o&cer, who under 
pretence of executing a judgment^ either Ignoranily or designed- 
ly^ might disturb the rights of third persons : see the form of the 
judgment in Plow. 439. Now there if the wrong land be ex- 
tended, the extent might be set aiside ; but here if the sheriff be 
auihorised by the execution awarded to sell all the lands descend- 
ed) or all the lands he had at the time of the judgment against 
the executor, or all the lands descended and in-possession at the 
date of the set. fa, great mischief may ensue ; for if he is to sellall 
the hnda descended, it may turn otit that they are in possession 
of a bonafdr purchaser; either from the heirorsoldto him by fi.fdm 
if the sherrff must sell, the purchaser must be protected or none 
"wiil purchase ; the purchaser who is in will have a good title, for 
none will deny but that the heir may sell before judgm^nt»g»in6C 
thr eXi^cator, as they say^ or before the date ot the m./a.— -and 
the last purchaser will have a good title al^, having purchased 
lauds of the description of those ordered by the execution ^o be 
Bold. I would beg to enquire which of these two have the best 
title ; for between two gm;d titles it is a point, I imagine, <»f some 
difficulty to determine which of them has th*: best* Suppose the 
• juti^ment and execution to be leviable on all the lands, in pos- 
•eS'iion on the day of the judgment against the executor. What 
i^ in the interim it haa been sold by Jf./a. for the debt of the an- 
cestor f there will be two owners both equally entitled. Suppose 
the direction he to sell all lands in possession on the day of the 
Bci.fi. and they have been regularly sold since by f* feu or other- 
wise, the same inconvenience will arise. To ascertain therefore 
the very lands to be said, and to specify them is more necessary 
here than* in England ; of course, means less rigid, to come ac 
this end should not be adopted; but on the contrary, meant e- 
qoallv, if not more tiBcacious : this can never be oibtained by a 
judgment in rim. What inducement has the heir toplead at all^ 
if he can-Stiff-.) uoihiog by not pleading* If the defendant pleada 
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nothing^by -descent and the fact is, that he has sold, I^t him ais^ 
Bwer the value by a judgment da bonis propriis. If he has asstit^ 
9n the day of the set. fa. and wiil not point them out, and there* 
lore the court cannot specify them in the judgment, let him au- 
. BWtr iie bonis propnis. If when the sci^fo' is tal^en cut he has. 
assets not then sold, knd he will delay by putting in a false plta^ 
and in tht: interim the lands are sold, let hitp answer fie bonis ppg^ 
priis. No injustice in any one supposc^blc case can be commilT 
ted by a judgment de bonis propriis^ where he will not poipt out 
the assets. But, much mischief may ensue if we fancifully ^baur 
don the v/ell considered rules of the old law, and adopt others 
not Iliads by the plain directions of any modern a<it, not tri«d^ 
nor their consequences known* There is not the least degree 
of utility ID making the final result of a proceeding by sci.fa. di£-. 
ferent fron^ the proceeding by aciioD ol debt^ The bame ^lea^ 
9ure of justice should be obtained whether the one course or th^ 
other be pursued. I'here is not a. sentence in any law to thtt 
contrary. No pui chaser c^n be injured, nor any di^cuUy ar'ise 
by means of a sale, before the teste of the J^.yi?. if th^ judg- 
ment is to be dt bonis propriis^ and not against the lands ^ 
nor can any difikulty arise from not shewing the assets ivk 
his hands at that day, if the judpipent is not to be tried dt, 
bonis propriis I whereas if the sheriftrs commandf'd to sell lands^ 
generally he may seise mine for yours, or land legally snlJy 
under an idea that it is not, or lands Cvonvcyed by the ancestor^ 
under an idea that the conveyance is invalid. To avoid the 
judgment dt bonis propriis ^ the heir will shew the certainty of his. 
assets, and no discretion will be left in the officer, nor the power 
to com.mit mistakes to the disturbances of the title of third per- 
sons, and to the involving them in law suits. 

If there is not to be an award of execution on the j>udgment 
against the executor, but a new judgment on the set. J a. as is in- 
timated and indeed, expressed in 1784, ch. H, ses. 4.-— Then ift. 
case of a bad plea, or no plea to the sci.Ja, execution is not to 
issue for selling all the lands which came by descent ; but a 
judgment de bonis propriis^ et detmis et tencmentis^ which judg- 
ment will affect all the lands he had by descent on the day of the 
date of the sci. fa, as some books say, and I believe correctly ;. 
<»r at least, all the Und^i whether by descent or otherwise, which 
he had on the day of the judgment, rendered.^-^And then it 
follows, that if the plea here pleaded by the defendant be rot 
good, there cannot be a judpfment against the lands ; but if gcod» 
lo prevent the judgment de bonis propriis^ £s?c, it must be avoid* 
ed by a sufficient replication ; one which will shew by the intro- 
duction of other matter, that the plaintiff is really entitled to 
judgment, notwithstanding by the plea ii appears prima facit^ 
that he is not entitled. The matter introduced by the replica. 
\ion does not she^ this ; for the heir is net at all events liable^ 
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fliobgh he may have had lands before the set, fa, issued : fot 
Ctill he may not in the words of 1789, have alienedy^sold or made 
sver the same before the sd,Ja* 

The replication admits what the counsel m soppt)rt of it deny, 
that the plea is good if dennurred upon, and not replied to : and 
of course, the execution is not to be awarded on the sci fa. to 
ftSect lands in possession prior to the sci, ja. Why have they 
replied, lands before the sci.fd, if notwithstanding the plea^ th^ 
lands spoken of in the replication, were liable without the aid of 
the replication ? If the judgment is to be in rem^ and is to afe:«t 
ftll the knda which came by descent, or which come by de&ceht« 
•fid were in possession of the heir on the day of the judgment 
•gainst the executor ; then saying, that he, the heir, had no 
land by descent on the day of the ^c/. fa, issued, is not a good 
plea, because it admits lands before«-««-and there should be a judg-^ 
meht nothwithstanding the plea. And indeed there is no uti^ 
lity in his pleading at all ; for according to the opinion endea** 
vored to be supported, on the other side^ if i>e fails to plead, the 
judgment is to be in tem^ and cannot affect his other property J 
if he has n«^ assets then, execution will is^ue against the lands 
he had by descent ^ and if none are founds it is nothing to the 
faeir— ^the pursuit ends there : if he has sold the lands, and Ue 
lails to plead, judgment they say, will be to have execution ^* 
gxinst the lands ; and thereby not pleading, he induces a judg-^ 
ment in rcm^ and escapes a replication^ shewing the fact of his 
having sold, and raises a dispute between the purchaser and the 
creditor, or between the purchaser and the vendee under the ex* 
ecution. If the sci. fa, can only cause execution to issue on the 
czecutioQ against the executor, what process will the plaintiif 
use to procure judgment for the value of the lands aliened^ sold 
wr^nadeovet before that judgment? There is none provided 
by the act of 1784. ; and say .they, the act of 1789 has no rela- 
tion to the sci, fa, under 1784. They must resort to the action 
of debt, and that will afford them a remedy by relatipn of the 
judgment to its commencement^ and by giving the value of the 
lands sold before : but if the lands are really bound by law, and 
liable from the time of process sued out against the heir, and he 
himself for lands disposed of before, why release him from a 
part of his liability when sued hy set. fa. ? That also should 
subject him as far as his liability extended j that is to say, for the 
value of lands disposed of at any time prior to its commence- 
ment, which cannot be done by a judgment against the real estate 
he had oa the day of the judgment against the executor. We 
know, that as the law stood when the act of 1784 passed, lands 
Were liable which the heir had on the day of process taken out 
against him : It is now said they are also WMc il in his posses- 
sion when judgment is obtained a<^-ainst the executor ; and it is so 
flaki, because the act ef 1764 speaks of jaJgi^ieut against the real 
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estate. TIsat act says, m sec. 2, ^^ If judgment shall pass ag^ttnst 
*"*• the heir, &c. execution shatt ami may issue against the XLd\ 
** e8tat<^, &c. in the haniis of such heir ;" and in section 4, ** Jwig^ 
^^ tncnt shall be given against the real estate in the hamU ct i^uch 
^' heir/' Ac what time are these lauds ui be in his hands I D^ta 
ii say at the time of the judgment against the executor I No, 
Lands in his handa at the time the jud(>ment in Khtttifu. is giveo* 
This rendered necessary the act oi 1 7li9, ch. 28, a. ^ Admiiuuff 
then in its fuHe&t extent the proposition laid down by our op* 
ponentB, that the judgment in the hci,fa. ia to be in ni», cr ior 
execution against the lands^ there is no gtound tor saving that 
judgment or execution shall have ]ehiupa so as to charge the 
lands in the hands of the heir on the day oi' the judgment agaiusi 
the executors. And then if the act of 1789 be not amei)datoi:y 
of the proceedings on the sci.ya. introduced by 1784, there can- 
not be any judgment upon the set, fa, against other lands tljan 
those he is in his possession of when called u[ on by the ^ci^^a. and 
then the plea in this case is a good one, ar4d will remain so un« 
til an act amendatory of the proceedings on the set. fa. shall b^ 
passed, authorising a judgtnent in personam or dc bmiis ptoprih^ 
Uit the value of the lands sold beiorc the date ot the ^ci.fa. If 
the act of 1789 be amendator}>^ of the proceedings on the sd.fam 
the plea here pleaded is good, as it was at th^ common kw, 
uniil it be shewn by the replication that he had lands by de- 
scent, which he aliened^ scld or made over before the date of 
the scLfa, and in that case the judgment or the scLfa, will net 
be as they contend in rem^ but de bonis profiriis tefils tt ienevien* 
tis. Still more to counteract the idea ot a judgment in rtm^ let 
us suppose a judgment against the executor, and an action of 
debt against the heir on the same day ; and the creditor obtaxim 
judgment in the action of debt, the lands are bound by the latter 
judgment from the date of the writ : Wocd's Inst. 630. If then 
^iici,fa. issues, and it binds from the time of the judgmmt 
against the executor, what will be ihc const qucnce I The lands 
are bound to both creditors, and if 4^rle sells, the land<i go btiuud 
into the hands of the purchaser.' Suppose lands in Virginia or 
MaryUnd ; the> are assets by the law \ rior to the act of 1784 j 
but if execution can only be awarded against kinds or in rem^ the 
creditt^r will lose the benefit of (hvse: 2 Vern, 358- 2 C. D, 
Chancery. 2 G. 1. 1 Vtrrnon, 419. Latch. 234. For these and 
nther reasons, I 4m forced to believe that ihtre must be a rtw 
judgment upon the sci.fa, not against the land which the htir 
had at tht: time of the judgment against the ixecutor, but against 
(hose he. had oti tl«e day of the date of the .^cifa, II he will 
specify them by his plea; and if he will not, then de bonis pro* 
priis tenis et tenemeniis^ affecting all his lands, iis well by other 
acquisitions as by descent ; and that he i? not liahle for any land» 
>ve had before the date of the set. fa* uuk&a he is uudc ao by st 
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replieatton^ stating his selling, aliening or making thend oi^tr be- 
fore the date ofthtscLfa* and thc;n that he is liable by a jodg*^ 
tfient tob» levied d& boj(ii9 propriis^ 8tc. This doetrine will com* 
pel the hcit to plead, and (o shev^ and specify hts assets^ instead 
of letting judgment gD by default against all the lands descended 
to him, leaving it to the plaintiiF to find them out as well as he 
cad) and disappointing him entirely where he can find none but 
such as were sold by the hvir^ before such time as action upon 
them took place in his favor : and instead of leaving it to the 
plaintilTand sheriff to decide whether such sales were valid or 
otherwise, and so to proceed a« to disturb the titles or possess!* 
ons of purchasers, and to render new law suits necessary for 
settling them. Calling the process directed by iT^i, a 9cufa* 
togeiher whh the derivative idea of a sale of the lands, has occasi- 
oned the incorrect opinion, which lam now combaiing.>*-»It was 
called a ^7. fa. because it had reference to a judgment $ it was 
not called an action of debt, because the evidence of the debt 
Was lodged in the office when the judgment was rendered against 
the executor ; for that is the practice in this country* The judg- 
ment is the gist and foundation of the action by tcL fa. : it is 
the evidence of the debt, instead of the original evidence so filed 
awayk The 9cL fa. recites the judgment as a declaration in 
<4ebt does the bond : like the bond it is evidence of a debt ^rim« 
/lic/e, but not conclusive evidence^ ss a judgment against the heir 
himself would be^ In all other circumstances^ except the name 
and the evidence of the debt, it is similar in all respects to debt ; 
if not, the action of debt ought not any longer to be allowed off 
for it is against reason, that a difference in the name of process 
should make a difference in the measure of justice, to be obtain- 
ed when the cause of action is the same in the one case as the 
other* 

JVood for the plaintiff.— ^It is contended In diis case on the 
part of the plaintiff, 

t,^t. That the proper and legal object of the scL fat* in this 
case, is to obtain an award of execution against the real estate of 
Thomas Wade, the elder« deceased, upon the judgment obtain- 
ed in the suit against his executors* 
5ld. That that judgment*is a lien upon such real estate. 
Sd. That the pleas of the defendants do not traverse or a^oid 
the lien, nor shew any suficient cause why execution should not 
be awarded. 

Th'^«ie points shall be considered in their orden-^And first, 
that the proper and legal o^ect of the 9cufa. is to obtain an a- 
ward of execution. See. This proposition is so obviously de» 
ducihk from the words of the act of Assembly on this subject, 
(i7e4>. ch. lU) that it would be deemed unnecessary to discuss 
ic on the pan ot the plaintiff, were it not that the defendant's coun- 
sel has ia his argument, distinctly advanced a position directly 

C3 
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the reverse of it; tliat is to «ay, that the proper judgment to.be 
given fur a plaimiff id such, case, is the same which is given ia 
an action of debt against an heir, vr?. to recover out of assets, if 
lie specifier them ; and c(g bonis propriis of the heir if he ne« 
^lecr3 to Specify, or specifies falsely. Oct this positioo, the rea* 
souin^of the defendant's counsel in no tiuall measure depends 3 
atod from it he deduces the important cttnciusion, thatfts (he 
jdea of no assets at the time of actioiz brought, is good id acucm 
#f debt, it must be so la scLfa. 

The ifiost complete refutation of this doctrine, as well as4he 
nfont direct proof of that advanced on that part U'f the plaintiflv 
h to be found in the words of the act ; which are, ^ That in ail 
^ Suits' at law where the executors or administrators of any de« 
*• ceased person shall plead, fuHy administered, no assets, or n»r 
^ SttfSctent assets to satisfy the plaintiJTs demand, and such p\t% 
^ shall be found in favor of the defendant^ the ptaintiiF may pro- 
^ ttti io ascertain his demand, and to sign judgment ; but be<- 
** fore takirtg out execution agaimtihe real estate of the deceased 
** debtor^ a writ or writs oi scire facias shall and may issue,- 
** satiTiisoning the respective heirs and devisees of such dcceas- 
^^ ed debtor, t6 shew cati'se why execution should not issue 
^* against the ttdH estate for the amount of such judgment, or so 
^* mucli thereof as there may not be personal assets to discharge ^ 
^ and if judgment shall pass against the heirs or devisees^ or any 
*• of them, execution shall and may iasue against the realessattof 
^ the deceased debtor^ \ti the hands of such heirs or devisees^ 
*♦ against whom judgment shall^be given as aforestaid,'* If tht se 
1l^6t^s il^ill admit of any construction^ or need any erplaoatitm^ 
mith construction and explanation will be found in a subsequent 
Section of the same act, which directs, ^^ That wheo the heirs 
** and devisees of any deceased debtor, or any of them, shaH re- 
"side out of the state, so that writs of scire Jbcias cannot be 
** served on them, and shall have no guardians on which the same 
^<can be executed, then and in that ca^e, the sherilr shall return 
*' th^ fiict to be so, and another scire facias sliaU issue ; on which 
«* the sartie return shallli^e made if the parties continue to reside 
<^ without the limits of this state-— on which second return, and 
** likewise on every second return, that the patty or parlies have 
^^ been summoned, acid no appearance Shdll be made upon such 
^^ summons, judgnient shall be giveti against rhe real t state in 
/^ the hands of such heirs or devisees." Here the act authorises 
a Judgment when the heir resides olit of the state, and can have 
no personal notice, which judgmei;t, if it were to be as the de- 
fendant's counsel contends, it ought to-be, against his general 
propeity and persofi, would be as unjust and repugnant to every ' 
|trinciple of English jurisprudence, as it is reasonable that the 
land of t deceased debtor should be liable for bis debts, not* 
\VichBcanding the UM-ix'ttidencc 6f the hem— But whikt seems 
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'to be coadusive cm this point ts/tb^c in the predse ease in 
which^ according to the doctrine of the .defenciant's couomJ^ 
judgjnent would be de bonis fxropriia of the heir, to ruit^ bis fa#« 
iag summoned and miking default, the act declares it shall be ' 
ag^iost the real estate of the deceased debtor. But it is object-* 
,ed by the defiendani's counsel, that execution cannot be awarded 
«ai;aiasc the lands upon the judgment against the executor, be* 
.^au.e that Judgmt^nt IS a gaiost the personal estate, not sgatitst 
lands which are not within the words ol it 2 and tbeyefofe tfaevo 
mast he a new judgment to recover, Scc.<«-*And it may also be 
Temarketl that the act of Assembly speaks of ^^ Jtulgmeot pass- 
ing against the heirs or devisees ;** and directs that ^^ Jn^meat 
^hall be against ^hc real estate,'* Stc as if a new (udgm^nC wcm 
to be given diff<,'rent from ^ mere award oi execution* To re« 
concile these expressions in the act, with the doctrine of the 
plaintiff's G<)uns.el, that the object of the proceedings is a mere 
•award of execution, it will be sufficient to observe, that if an 
4iward of execution be not according to strict legal defint^toq^a 
judgment,^ it ^ freqaently termed so by the jnosft approved 
writers^ 

Wi^i^, ihepefore,, the kglslature was speaking of the'tnalde- 
cison oif the court upon a sci.fau the object and prayer of which 
«re taobtain execution, itmvght without impropriety or ambi- 
guity, call that decision a judgment. Sut the meaning of the k« 
'gislature yith respect to the nature of the dedsicm to be given, 
«by whatever name it may be caUed^ is not left to be ccmeted ' 
•by construction ; it is uneauivocaUy expressed \xk the plmett.' 
Icrms. A judgment is to ^be signed, but ^^ befote taking oiut' 
*>. execution against the real estate,** Mrefociojf is to issue, som- 
moning the respective heirs, &q. to shew cause ^ 'juAv ^s^^cutknt 
9hmUd not issue against >the real estate for the etrnmntoj suebjui^" ' 
tneniy^ &c. The thing th<»n proposed to be done,* and against 
which the heir is to be warned lu shew cause^ U to issue exe.cU- ' 
tion against the real estate, forthe a mount orfstxchjudgment, via j 
the judgment signed in the suit against the executor $ %t{6 ne^ 
as the defendant's counsel contends^ to render^* a new judgment 
|o recover," &.c. 

Again : This objection of the defendant^ counsel, as veil at 
-QVuph of his reasoning on other points, is founded entirely upea 
-the supposition, tha( the judgment which- the act authorises the 
crediloi: to sign, is the common judgment against an executor ;l 
to wis m recover ou^ of assets now in the executor^ bands, er ' 
out of those which are hereafter to come to his. hands; But what 
aiait.es such a suppoutiqt^ necessary or even proper? The act 
authorises, the plaintiff to sign a judgment^ with(?»ut prescribing 
the words. pr form of it, but particu)aily prescribing its purpoie 
and effect. It is presumed that the words of a judgment ought 
U be expressive oi 19 effpct ^^ ap4 when a new dOEE^etis {icicnb* 
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ed, a new tnd correspondent form pug^t to be adopted. Upoci 
«thiaprtDciplc, the judgment dire cted^in this case to be aigued^ 
would be, to recover nisi out of the real csuce, and uot aa the 
^objection aupposea, out of persooal assets : And indeed it ia 
acarcely to be conceived that the legislature would direct the 
plaintiff to aign a judgment of assets in the hands of ihe executory, 
upon that verdict which kaa just pronounced that he has none ; 
or of perfooal asseta hereafter to come to the execuior^s bands, 
when the avowed object of signing the judgment is to obuin ex- 
ecution for the ^^ amount*'. thereof against the real estate, li it. 
should be objected that no such judgment is actually signed in 
the pveseot cise ; it may be answered that the 9ci,Jk, acta forth 
that a jiidgment was recovered upon the proper finding of (be 
jury in ao action against the executor, without professing to rc« . 
cite the words of it.— -The pleas of the defendants admit such . 
judgment and finding of the jury, and the court will buppose the 
judgment to be in the proper form. But let it be conceded fur . 
tile aakeof the argument, that the proper judgment to be aigned 
ia such a case, is in the words and ferm supposed by the de<. 
fendant's counsel— still the effect of it is pointed out by the Lr- 
g\^ature ; and it ia absurd to contend that it cannot have this . 
tScqx^ because of its unsppropriate form. This is to invert the 
legitimate order of reasoning, and to make the substance depend 
- on dbe shadow. 

Secondly-<-*The judgment signed in the suit against the exe- 
cutor, is a lien upon the real estate. This is deducible from 
several considerations : 1st— The legislature has given a scite 
.focfOA upon that judgment, fuare exccutionem non agaijast tbe • 
• lands. A scire facias is a writ issuing upon matter of record^ 
. which is supposnd to bind the person or thing against which it ia 
direaed* In giving therefore, a scire facias upon that judgment, 
. and naaking tlMs ok^ect or prayer of the ici.fa. an executioa 
agamst the land, the ie^slature has virtually decUred that the land 
. is bound by the judgmettt. 2d««^The practice which has univer- 
. sally prevailed under the act, is a strong evidence of the correct- 
ness of this exposition of iu The scUfa* begins by reciting the 
judgment against the executor, and concludes by praying execu- 
tion of it agaiaa the lands. This would be absurd if the lands 
. were not boimd by the judgment^ or liable to such execution«-<^ 
The defendant also, if he has a defence to make, offeri it by ptea». 
which often brings upon him a troublesome and expensive pror 
cess of evidence, that sorely might and would be avoided hy . 
demurrer to th^sci.fa* il^ an the language •f the def^tdant'a 
oouns.el, neither the heira nor his lands are bound by the judg- 
ment : and pne is at a loss to discover the motive of the deferid- 
ant's counsel for making any other answer in this case, if be bad 
. any confidence m that principle. 

Thirdly^Thc amcndaieut of Uiis act passed in 1789^ ch. Z7^ 
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MC. 3^ which 13 to be coosidored ats part of the same act^ and is 
admitted to extend to scl^jq. as well as action of debt ; pv vides 
that lands aliened before .action brought, shall not be liable to 
9uch execution iii the handa ef a ^/i<t ^^iir purchaser ; which 
strongly implies, that before the amendment, they were liable 
even in the hands of a bonajide purchaser before MCiio'o brought. 
This position, hpwever, that the judgment aigainst the executor 
contains a Uen upon the lands, is streiiuousiy and Learnedly con« 
tro verted by the defendant's counsel, whose reasoning on that 
head will be here examined. 

It is objected, that the judgment is against the executor, not 
the heir ; affects personal esute» not lands; binds nothing, which 
is not assets in the hands of the executors, and lands are not such 
asseu. This objection has been anticipated in the discussion of 
the preceding point, to which it was meant to apply equally with 
the present. It was there remarked that it is wholly founded 
upon -a suppositioa neither necessary nor admissible, and is in 
fact an attempt to defeat the posiive provisions of a sutute by a 
mere verbal criticism. 

Another objection, if it be rightly comprehended, is, that *^ it 
has been determined in our courts that ^^ no execution upon a 
judgment agains.t an executor can bind or be levied on lands.'' 
This assertion must be qualified before it can be admitted. Ic 
is believed that it has only been determined, that no eltecution 
can issue against lands upon such judgment without scLfa. It 
cannot be conceived that it has been decided that no execution 
whatever can ^' bind or be levied" upon the lands. Such a de- 
cision would illy comport with the words of the statute, ^ that 
execution shall and may issue against the real estate," frc. But 
it does not follow that because exectnion catmot issue against the 
lands upon such judgment without sd.fa* to the heir, the lands 
. are not bound. Many cases may be put in which judgments do 
bind and yet no executipn on them can issue without new process. 
A recogniaance binds the lands of the cogniaor from the time 
of the recogniaance ; a judgment against cbe ancestor, binds bis 
lands, in th« hands of his heir i and a judgment which has been 
dormant a year, and a day binds the lands of the defendant : Tec 
in none of these cases can execution regularly issue without scL 
fa. And indeed with regard to the objection these cases are ex- 
actly similar to the present. 

A^in, it is objected to the position which the plaintiff is en« 
deavoring to maintain, that the heir can ^ plead and question the 
Judgment,^ which is considered as ^ another proof that the judg» 
meat cannot bind biiKi or bis lands*'' This objection stands on 
the assumed principle that a thing which can be questioned by 
plea ccmuins no lien ; a principle which cannot be admitted nor 
as it is believed supported. The balance doe to a factor is a lien 
upon the merchant's goods in bis possession and yet this balance 
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,h •contenvUe : -and the »aaie may be «ftkl af aU liens tmmgfpiit. 
of paatttrs itv/iaiff.r«-nAiid ii nutters of rc^ct^rd are not ti|uiiUy a- 
pen. to exaiuixifiuoA it eeruiniy is aot to. ibfit circumsunce of 
tli&rence tb^t fht 4;ieB (ontaioed in then) ia^ to be attributed* A 
further aaaroe of objecuoa ami argumuic with the defendant'^ 
counsel, easily appUcabU: to theiwo £rat pi?oj»osuk>eSindvadc«4 
on 4hc part.o£ tbe jkaituJlffis, th^ absurduics with which ihey arte 
supposed. io be poregnanti It is said ^ that gr^atniiscbieCa will 
enf 41: if ea;«nuiw is.awardedlo seU all the lands descended ; or 
that were in poasr.ssion at the time 0/ judgment against exfCiutOA; 
or at f he lime of sicL/mA if to scU *^^ ail tiie lands de^croded^ 
'the)'- 'may be in poasessiun of a purchaser before action brejugbt^ 
fur.nnderjS.ya.'* ^^ And if the sheriflfbe commanded to adU ti^ 
|mrchsfM:r n»ust be protected or .none will purchase ; both punha- 
fbris fviU ibertiforc have ^oud tiiles/* ^^ If to sell those in possen* 
%wnM the lime of judgnaent ajgainst executor, tk\t\ nuy have btt»M 
•old in !the interivi under ^. fa. for the ance&tur's dUit.** >' if all 
shose in pQss<::ssion at the tiote olsd.fa. and they have beeoiiokl 
by ^\Jli, the same inconsistencies will ensue.'' The fallacy of 
thffsar)>iiioept is ooncetved to be in assuming the principle, tha^ 
whenever the sheriff is commandejd lo.s.'U, the purchaser ouiat 
l)t protected, or in other words must acquire a gouod title. Thin 
principle it is believed is ootcorrect, and that with reaped to the 
'tide or Interest of any pereoo not a party to the auit^jibe roaxioEi 
€aveat emptor^ applies to such a purchaser as well as to one of aajr 
other description. Ifihe beir sell the land descended^ to a ^oiw 
^dlr .purchaser be£ocr .aotioabrought, and afterwards toanjactiQii 
of .debt upon ithe bond >of the ancestor, specify iog the saioe hmdaw 
.Masseta, the .plaint iff may have judgment andtxeeutionagiUl^t, 
^faem, and ^%t4he purrhaser .caooot be protected. If the h^ir ia 
.action ttf d4:bt, should point out as assets, descended landsbefe^- 
viog.to anobher, aod to which the ancestor never Jbad. any daim;. 
.tbepialntiff.upon.such plea, may have judgment and executioa 
.against jsuchianda, aud y.ex ihe<pur^haaer will have .no tide.p->. 
The tU'ttth Mefoa :to .be that a thmg may conuin a lien to sonaio 
purposes, and ^o a certain extent, and not to all- AJUsrifadofi 
is a lien upon the jdefendant's goods, but.it ia oidyjagainat theidk* 
Xcodani!s own acts, if :thev are jSqU Aipon one «xeQUtion, and 
afteniEardaupao another, the puashaseraiunder both, cannot haiw 
good titles, although both writs are iieos tP ccr lain ii^nMu If 
^ve :hciwo judgment .against ilie heir inactions of debt^ they 
:Uoth'hiod theasactsdesCQodKd; <faut that in.whicuthe procete 
itrjitjsftucd.abatt)be fisstaatisfiiedt Bac. Abr. Tit. Heir, lettiKr 
in other woods, the second judgmeot^ififciority is a iitt to all 
^urpcttcs excaptagMAaitbie.'£r>t« 

So a judgniettt in. a isuit. against anoieeutor, alubough it m^ . 
jDot contain a lien.paiamountto all others^ and to the destruction 
of alUdvci^ m(ci>u(&, jqss^ and ttil<kmbtedly ;doea^ coqImo on 
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'^ilffisi^ttM^^warrant ffti evieoutioo agtmst tbcTTxI eal«tec»f tb« 
-.-dccc-«*#«cl <l«btor in the*h«Qd«of tho^c wiio being mndc; parties to 
-» 9(^ fa.' diVjAot shew g^K^ cnusi: to the, G6n*rary ;^ or, in- otiiet 
•w«r<ia« d'IfiPt shew fonb:s<irfBe iotcrest pftramoiifitthe Henw 
-^ TiiiffUy $ the pteas of th« drfendakit do not irAVcrse or avoid 
.thelieo, nor shew any sufficient caiMc why extxuttcm shooidi)^ 
«warded« To thv plea o§ Mm* Proist, ihc dt^visce, thirix are ^wo> 
ot:jecttcin8« .Ist. That.it is a plea^ift discharge or prot6^ttDti4>l 
-her genefslpraperty^ aad not kibar of exeitutjon a^itist the bnd» 
ddrised, - 3d* If -it nay he. consitlrirtd as a plea in knar of cxecu-*- 
tioa it does: nut refe» to* the. commencenaenttof the lien. I'ltae^ 
is is »ptea in dtsoharge /or protection o( ivsr general property ie^ 
evidsnt^from this^ that ii is peei^llarly (if not solely) Appropriated 
to the action cifdebt against an heir upon the b«nd of hie aaces^ 
torv in which the debt is eoasidrrrdend demanded as the prt^per 
debt of the heir, and the general judgment is de iotm froprik* 
But in m:i.Ja.^juare ej^ecuthnem n^n^ no plea is necessary to p\»« 
tect the goitds of theheir, as no neglect (so pleads or false pW«d<» 
]0g can su'>jeet them | Bac. Ahr. Hein, H. I'he broad and un«- 
qualtfitfd position taken by the defendatti's counsel, tliet ^^ at 
^ eonunon («w nothipg by desfcent on the day of i^ieuing writ, is 
^ agood plex to protect the heir,'' and tile nuaiereus authorities 
to whieh he refiers are peculiarly eppltcMc to action- of debt^ 
Bm if the plea be considened tsi n bar of execiitiofi, it ougkt io re- 
late to the commencement of the lien upon the lands in the hands 
of the defendant. Why in action of debt does the plea relate lo- 
the time of action: hrtiaght? Because diat is the comdaencement' 
of the liefi. And if the position of the plaintiiT, that the lien iii 
this ease arises from the judgment in the smt agamatthe execu- 
tor, and not from the process against the devisee, becorrect,-the 
defendant's |^ea of no assets at the issuing of process is as viti* 
oos as would be the plea ol the heir in action of debt thatiie had 
nothing at the time of pleading. One dlfitoolty here occurs, 
which howeirer is not relied upon nor 5u;;gested by the defen* 
dantVecHinsel I probably because it was deemed' unsubsuntial; 
tor his professional ulents and erudition, as well as the care he 
appears to have bestowed upon this cause, forbid the supposHi- 
00 that it was overlooked. The difficulty alluded to is this: the 
act of Assembly directs (hat execution shall issue against the reul 
es»tate lo the hands of the heir or devisee } and from the record, 
in this cau»e it appears that there it none in the hands of the de« 
visce. There seems, therefor**^ at first thought to be an absur« 
dify in awarding execution against lands in the hands of defen. 
dkmt which appear not tabe there. But this abgnrdhy will, it is 
believed, upon a cFoser examination, greatly diminish, if not sl^* 
tffgether vanish. It is conceived that nothing more is intended 
by the wonds "in the hands of the heir," than what is implied 
in^a-judgment li^'mst assets iw action ol debt, la that c^se d»e 
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•Bsets ngainst wbich judgment it rendered^ are presumed to be 
in the hands of the heir ; for it is upon the presumption of his 
having asset<« that he is chargeable ; 1 P. W. 777. But it is no oh* 
jection to such a judgment^ that he is neither in sctual possessi- 
on nor the actual owner of the lands at the time of judgment i for 
if the heir plead that he has aliened the lands pen4ing the writ, 
they are notwithstanding liable, and enecntion wilt be awarded a* 
gainst them ; Bac. Ab» Tit. Heir, F. If the pleadings shew, ad« 
wiit, or imply that the lands were in possession of the heir at or 
after the time of the lien attaching upon them, they are presum* 
ed to remain there until it is shewn that chey haire been legally 
disposed of. If in scLfa. upon judgment against escecutor, the 
heir should plead that he had aliened the lands mala fide peodingr 
the writ t or bad aliened them since the last continuance, it is 
scarcely conceivable that such plea would be a bar to execution 
against them. And it is presumable, that the law will as much 
consider the lands in the possession of the heir for the purpose 
of awarding execution against them when his plea admits to shew 
a case for their exemption, as if it should shew one in which 
they are expressly made liable. 

With respect to the plea of the terretenant, it is obvious that* 
k contains no answer to the scLfa.'^t barely denies a lien, not 
set up nor hinted at by the plaintiflF. By not questioning, it is 
presumed to admit the regularity an4 justice of the judgment 
against the executor ; and by not denying, it is supposed also to 
admit the allegation in the scL/a. that Thomas Wade, the debtor^ 
died seized of the lands, and devised thtm to his four children. 
These are therefore the very lands or ** real esutc" against which 
the law says execution shall and may issue; unless they have 
been bonajid^ aliened before action brought. If they have been 
so alit^tied, cr if the defendant has any tuic or interest which eic« 
empts them from rxscuttcn, his plea ought to shew it. Will it be 
contended that the lands cf which a debtur died stized« and 
which descend to his heir, cannot be liable in the hands of a tcr. 
retenant, except they have been bound by a judgment against the 
debtor in his life time? I'hey may be aliened malajidc and 
fraudulently ; they may be aliened aCier action brought, and even 
after the heir has by plea admitted and specified them as asseis^ 
And yet the terretenant may plead as in the present case, that they 
were never bound by any judgment against the debtor in his life 
time. I'hts principle would be at variance with another whi< h 
forms the basis of the arguinrnt of defendant's counsel, viz : thitt 
the proceedings in ici. fa. are similar in (ifect to those in action 
of debt in which lands descended are bound from the issuing of 
process against the heir, even in the bands of the terretenant, 
notwithstanding no judgment has l)een rendered against the an- 
cestor in his life time. And it is very strongly to be suspectt^d 
tlut tlic defendants tide is kept out of sight not so much from 
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tfitf confideoceof his counsil in the principles upon which the 
dcfeuce vg placed, a^ I'roui a considcraiioo ihat ihc liltc Is loo 
^ossly fraaJr.I.ent to bear. cxainiiiaiiot^ 

• It has been undcibtood by the plaiuiill's counsel, that a difici- 
cnce ot* opinion ha^ prevailed ainong;>t praciitiontis in the state^ 
<iu the subject of making a tcrretcnaut a patty in &cirefcc:as^ 
Uj)on a judgment agaiost c&ecutor ; some holding it unncccssar) , 
and others indispeusaUe to join thein. Aidiough it is humbly 
(fuQceivcd that at this stage of vhe cause, ar.d U|>on the case be- 
fore the cuurt, no (|ue3tiou can arise wiih r«sptct to the joinder 
of parties ; and ih^c with regard to the tcrrttenant, the proper 
quLStiuTi 13 not, whether he has btet,i properly cr improperly 
nude a purty, but whether he lias sl^ewn that the lands in his 
>^sse&sion arc not liable : Yet as the point may present itself, a 
c\v observations on Ic will be bubmiited, By the law of Erg- 
Land, there are two mode» of proceeding to obtain satisfactioa 
of 4 debt due by a deceased debtor, out of his lands : The one 
by scire facias^ against the. terreteuants j the other by action of 
debt ag.iinst the heir. The former is adapted to the case of au 
obligation by matter of rrcurd ; the latter to that of one is jpah. 
In tlie former, the proceedings are directed against the land iu 
self ; in the latter, they are directed against the general proper- 
ty of the heir. The great leading principle in the argument of 
the defendant's counsel, is, that the proceedings directed by the 
ace of 1734, ch. 11, are analogous to those upon action of debt ; 
whilst it is endeavored to be maintained en the part of the plain- 
tiff, that they have a much greater, and indeed a very close ana- 
logy to those in sd,fu. If the ductrinc of the plaintiff be cor- 
rect, it is conceived that it cannot be improper to make the terre- 
tenant party* ImcLfa. upon judgment against the ancestor, 
although ic is necegaary, for certain reasons, to make the heir 
party as heir^ yet judgment is given against him as terretenaiit; 
or in the equivalent language oi our statute, " execution" is di- 
rected " to issue again&t the real estate in his hands." — Andaa 
the proceedings are against the land, specifically, those in whcse 
hands it is to iae tifccted, or the terretenants must be cited. So 
our statute seems to consider the heir and devisee as terre- 
tenants, and judgment is directed to be given against thtin iu 
that character — that is to say, execution is to be awarded a- 
gainst the land itself. And as in both cases the pi ocet dings arc 
equally directed against the land specifically, there seems to be 
equal propriety in making the terretenants parties itt both. 

Haijwooditk reply. My worthy friend argues that judgment 
is to be aganist the lands, because it is repugnant to. every prin- 
ciple of Englisk jurisprudence, to subject the gcntial property 
and person of the heir, upon two nihils retturned to a &d,Jit, — 
therefore the legislature did not mean it. I beg leave to a^k 
what is the ccascquencs 1' iu" England the htlr is sutd inau 
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action of debt to butlawrv. 3 Aik. 345, 35G, !2 Atk. 23, tr!i| 
inform us. The plaintifl'^s dematid is satibficd by virtue uf a 
warrant from the exthequcrr out of his cstute. Two nihils a* 
gainst aa executor, bting equal to ircrvice, will subject him de 
bonis propriis: 2 Stra. 1075. Why not also the heir at law ? 

Again : He argues thvit the act declares in this very case of a 
default by the heir, that judgment shall be against the real estate* 
It does not say lands which he had by descent on the day of the 
judgment against the executor : and are these to be considered 
as lands in his hands, which having conveyed before the date of 
the acLfa. belong to the purchaser ? and are secured to hiro by 
the express u ords of 1 789, ch. 39, sec, 3 ^ ** The lands bona fide^ 
idiened before the action brought, shall not be liable,'' &c. If 
they are not so considered, then only those lands are liable 
which he had at the day of the set. fa. and here the plea says he 
had none on that day : and then the scLfa. if it be in rcm^ is not 
a fit remedy for the case of lands disposed of before the date of 
the sci.fa* But the truth is, that the judgment to be levied of 
the goods and chattels, hnds and tenemeuis of the heir, is as 
much a judgment against the real estate, as one condemning 
the lands which come to him by descent. It is admitted that aa 
award of execution is not strictly speaking, a judgment; and 
that the act speaks of a judgment to be given on the scufa, but^ 
say they, it is frequently termed so by the must approved authors. 
Why shall the legislature be understood in an untechnical sense, 
when they use a technical term ? We are called upon to give aa 
unusual meaning to a word well understood, for the purpose of 
proving the most uncommon position ; namely, that one man's 
property is bound by a judgment against another: if a new 
judgment is to be given, the supposition that the lands are bound 
by the former judgment, is at an end. 

The act, say they, directs a set. fa. for the heir to shew cause 
why execution should not issue against the real estate. Answer : 
it also says, if judgment shall pass, &c. execution shall issue, &c« 
Execution is not to issue until the new judgment be passed ; 
and that will never be if the heir can shew the plaintiiTs demand 
to be unjust, or the executor has assets. The amount may be 
diminished, or he may prove some part of the demand unfound- 
ed. This demand, evidenced by the judgment, is just as unset- 
tled, and open to examination, so far as the heir is concerned aa 
the original evidence on which it is founded. And why is the 
creditor entitled to execution upon one more than the other? 

The judgment against tl>e executors, it is said> is not dial 
which was the proper one before the act of 1784, but one cor- 
respondent to the effect it is to produce. One effect is to have 
execution of the proper goods of the executor, if the heir proves 
assets in his hands : And can such execution issue on a judg- 
ment against ihc lands rusi? Agaia— first prove that the effect 
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Is to biod the real estate ; and I will agree that the judgmeitf 
^hall be correspondent thereto. They say, how can a judgment 
be signed against an executor, to l^e eatisfic:d out oi personal 
estate^ when the jury find he has none i Answer— The judg- 
ment U described to be signed for two reasons: first-— that the 
executor niiight be ooncluded as to. the amount: secondly r—that 
he might be subjected to. that amount d€ bonis prof riis^ should 
the heir prove assets in his hands*. The judgment ought to be 
entered., notwithstancling such finding ; lor otherwise on proof 
of assets by the heir« the creditor must begin dc novo^or perhaps 
mrould be barred by theforna^cr suit ; for they say, as to the cx« 
^^cutojT, the judgment must be caUnde sine die^ When there ,are 
such plain, reaspna for the direction to sign judgment, must we 
say it was for the purpose o( hindingthe real estate? It is ar* 
jgued tha,t if the jugdment against the executor is to be accord^^ 
tno: to the form whish was in use before the act of 1784, still th^. 
eittect is pointed out. I would ask what ef&ct ? If they say that 
of binding the real estate, I answer, whether that be so or aot^ 
is not yet ascertained. The sci,fa, it is said, ** is to shew cause 
DF.hy execution should not go against the real estate ; and that 
proves the lands are bound by the judgment :*^ I answtr, about 
as much as leading process in the action of debt ; the object and 
effect of which is to have execution against the real estate, like 
the fci. fa, after j ud gn^nt«. 

It is dmanded, why if i^ither the heir nor his lands are bounds 
do not defendants den>ur to the scLJa, ? For this reason: that 
there would be judgment against i^e hqir, to b^ levied of his 
goodsiand ch^tteby Vinds and tenements* 

They say, that the act of 1789, which is amendatery of 1784, 
provides that lands aliened before action brought, shall not be 
liable to the execution ; which is a proof that it was so liable be- 
fore the act of 1789, and under the act of 1784.— ^The answer is^ 
that {the clause to which this proviso is attached, says the heir 
shall be liable for lands sold^ &c. before action agaimt him : wUL 
net the same mode of drawing interenccs lead to this^ that he 
was not liable at all under 1784 ? The law was so before 1784, 
9od this, its.a recognition that it continued so afterwards.; and 
consequently that such lands were not afiectable by sci.fom^ 
until the act of 1789 provided for it» Besides^ their inference 
iji too large, for it takes, in land sold before the judgment against, 
the executors — ^and yet thfry do not mean to say that such lands 
were bound by the judgment :> wiis tht^ land aubject under 1784^ 
If not, protecting it fronv. execution by 1789, is no proof that it 
wais liable by 1784 : and if no proof as te these lands, neither i». 
it as to those sol J after the judgment, and before the sci^fa* 

It has been decided in our courts, in the case of Baker and 
Webb, (see Hay. Rep. 171) that lands cannot be affected by a^. 
judgment against ao executor. The c^e aurose before^ the aciL 
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ofirS4. It proves, however, what the law was up to 1784*; 
and it H for tny worthy friend to shew that the act. of 1784 im- 
parted diflftrfni effect?* to the judgment in the set. fa, under that 
s»ct. He argurs, that judgments bind lands in many cases where 
no execution ran i"^«ue ; therefore, though no execution ran is- 
sue upon th" judgment against the executor, it may be that the 
iudgment binds the lands. I answer, it may he ; hut they have 
to prove it reaWy is so. Further ; can any instance he produced 
of a judgment originally not capable of execution, vhkh bound 
hnds ? It is because they may l)e seized by execution, that ihey 
are appreciated to it** satisfactiOR. A recognizance, judgment 
(i^atnst the ancestor, and a dormant judgment, arc all of them to 
le executed by a writ of f xccu»ion without further proccff, uni 
less for some iniervt^Dlng circumstance which renders new pro- 
ress necessary. It is not so of a jitdgment against the execoior, 
>rhich, so far from having a capacit}^ to be executed by the hcir^ 
may be averred against in any shape where an averment would 
he available against the original demand. 

It is argued, tha- though the judgment is cbntestable and in- 
ronchi^ive as to the heir, yet it may contain a lien against his 
) inds, because a balance due to a factor, is a lien upon the mer- 
rhani's goods in his possession, and yet the balance is contesta- 
ble. 'J he answer is— a contract express or implied, sustains the 
lien, and enables him to retain for whatever may be due ; but 
)!ropcrty is bound by a judgment because the law ordains it ; and 
it does so because the party bound by the judgment has been 
undeniably convkted of record of owing the debt : It is ploper 
then to lay hold of his goods and lands, that they be net with- 
firawn from the satisfaction of a debt proved to be due by th» 
highest eviderce. Is it equally proper to lay hold of it ?nd 
bind it, because the plaintiff says, and perhaps verj' untruh\ that 
the heir is indebted to him, and exhibits against hjm the judg^ 
ment obtained against the executor, which is equally contt£tabTc^ 
as a bond or note, or open account I And all this merely because 
a factor has a lien on the unascertained balance in his hands, t 
call upon them for a case where lands have been bound by judg- 
ment, when the party whose lands were so bounds was not con- 
duded by the judgment. They say the law cares not for the 
purchaser under its execution, and holds up the maxim, eaveat 
omptor. I answer; security, quiet and repose, are its grand ob- 
jects ; and will the law sell lands to A, which are already legally 
sold to B ? To say that it will, and that the purchaser must 
take care, is to say we invite persons to give their money to the 
plaintiff for property which they cannot hold. Which is best, 
to make the heir pay the value in such case, or to let him go. 
rle?r, and to make an innocent purchaser pay the debt for him^ 
ai:d jjet nothing hut a law suit for his pains? And suppose eic-*. 
ry person would take care, ancl not plunge into the (juicksandsi^ 
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which the law* with the assistance of my worthy friend'a subtle* 
ty, has prepan d for their engulphment ;. then no ^ale would.take 
place ; and must the court do a vain thing in expeclatioa that the 
Qcciirrencc of a wicked one will give it effect ? 

If the heir, say our opponents, specify as assets, lands which 
he hiS held, the piaintifF shall have judgment and execuuon a* 
gainst them : no, the pUiniiff must reply the sale, and v,i\\ have 
judgment tor the value ; if he lake judgment upon such plea, it 
IS his own fauU; he will never be able to sell his lands, and will 
lose his debt. So if lands pointed out by the plea which never 
belonged to him, the plaintiff will say you had not these lands by 
elf scent, but others ; and for his fa'se plea there will be judgment 
ifc bonis proprih. Will the heir run such a risque ? What they 
argue is, that the plaintiff is obligt d to take judgment against the 
lands aliened, and is to lose his debt or to procure a purchaser 
Trho must of course lose what he purchases. It is the plaintiff's 
own fault if in the cases last put, he takes judgmeot against the 
lands pointed out by the plea.. 

The plea of Mrs. Prout is not good they say, because in pr«* 
tection of her general property, not of the lands descended. Na 
cloubt the plea is bad if the judgment on the sd,Ja, be in rem ^ 
and has relation t') the judgment against the exfctutor ; but it is 
as certainly good if she is personally bound for the landsaliened 
?cc. before the date of the scLfa. 

As to the set, fa, mentioned in Ba. Ab. Heir H. no argument 
ran be drawn frt>m thence applicable ion scLJa. under the act oC 
1784; for there the heir is sued as terretenant ; but under the 
act of 1 784, as Af/r, a terretenant is one who holds lands bound 
by a judgment; to have them subjected to execution is all he caa 
suffer : not so of an heir ; he may suffer a judgment ^<r bonis pro* 
priis for not pleading. Let it be proved that the judgment a«> 
gainst the executor binds the lands of the heir, and that he is^ 
sued as a terretenant, and we will admit the analogy between » 
Hct.fa. on a judgment against the ancestor, and one on the judg- 
meiit against the executor* A terretenant is concluded and 
hound by a judgment; he cannot deny its justice, nor question, 
its impropriety: not so of an heir sued by aci.fa^ under the act. 
of 1 784. There are several instances mentioned in the acts oC 
1 784 and 1789, where Tnanifestly the judgment on the sci,fa. is- 
intende4 to be a judgment in personam ; which can in no instance 
be said of a sQi.fa. against a terretenant- If the lands be sold be- 
fore the act, fa. or if sold by the guardian, under 1789, sec. 5, 
*^ the proceeds of such sales shall be considered as assets &c. ia 
*^ like manner as assets in the hands of an executor after <ei.ya». 
♦* as by the act (1 784) directed." Will a judgment in rem in this 
sfi.fa. ever reach these assets? And yet they are to be reach.- 
ed by it ; first, by s judgment against the guardian, and if he will . 
not pay it, by a judgment agains( him de bonis propriis^r We ad- 
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tntt the plea Is not good, if it be a plea in bar of execntion, ansS 
if such execution relates to the judgment against the executor. 
But I am not yet convinced, and therefore do not yield to that 
position. It is a good p)ea, even if the judgment be against the 
lands, and relate only to the ^ate of the sci.fa.^^x if they ?ro 
affected, only from the time of the judgment : it is only bad if 
the judgn^ent be in rem^ and relate to the judgment against thf^. 
executor. It \% aUo good if the proper jiulgmtnt l^e de bonis pro^ 
fritH^ &c.— sfor lands 8'^»ld before the sci^Jn, or in other words^ 
if the heir, as at common law, be exempt from any judgtnent if 
he has no l^nds when the sci^Ja* issues, unless he shews some 
under the act which the heir had before, and which he sold.-r-^ 
** Jiuigmcnt against thf real estate /a the /landjS &ftbe heir;^^ i\\\x 
phrase, aays hr^ ipcana what is implied in a judgment against^ as- 
sets in sin action of a debt against the heir. ( rather think it^ 
meaning ia^ similar to that of Qssets in the hands of an executor ,'^ 
imd there U signifies any assets be had on the day of the \?rit ta* 
ken out against him, or after. Assets in the hands of an heir 
ftUed m an' action of debt, mean assets which he had on the day 
♦>f the writ 8i\ed out against him, or since* Again, il it meana^ 
what is Implied in a judgm^ent against assets in an action of debt 
against the heir; that is to be a judgment to be levied of. the 
lands specified in his plea, and is always predicated of lands ia, 
the heir^ possession on the day of issuing the writ. Seal estate. 
in the hands of the heir either means at the time of the judgment 
^m the s^i, fa. or vhen it issued. If, say they, the pleadings^ 
admit lands in possession at or alter the time of the lieri attach-, 
ing trpon tbcm, they are presuihed to reraara there* I subs^cr^b^ 
to this position, b^t if not admitted to be in his bands when, 
th^ hen attache^!, then they are not presumed to remain, 
there :♦ and here the lien attaches from the date of the ^c/.^tf., 
ind at that tmie the plea sa}^ there were not any lands in the. 
Hands of the heir. They say if the heir plead an alieiii^tion 
mala ft dt since the last continuance, it would be no bar, and I^ 
vgree t(> it: but if it appear he has nn lands, and it do not also 
appear that be sold malafidey or pending the action, it will be 
a bar. 

I shall say but little as to the argumient about the plea of the ter- 
i^etenant: xao matter what his plea is, if the sci.fa* do not 8ta):e a. 
<nise atle<}Uate to the subjection of his lands ; and they do not 
•h«w such a case; uitiess the scl.fa. state that the lands came 
bound into his hands. Here the scLfa* does not even state that 
the terretenanrs aequired the lands after the judgment against 
tUe executor. If he purchased "before the Hen upon them at- 
tached, that is, as we say, before the date of the sci,fa, — and^ 
as they say, before the judgment against the executor,' then the 
hrir is to pay the value and the purchaser to be protected.—^ 
Yhe «cc.ya. t(;en shotrid at least shew an alienation after tbe 
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lien commeiKed ; that brings as to the main question when it 
commeuccd. CurM advisan. 

The court ordered this cause to be transferred to the court of 
Conference, whcr^ Hat/wood, in the absence oi Woocl^ argixed as 
before ; and the court took time to advise. 

Miller vs 

npHE defendant oflFered his protest m evidence* 
-■• Taylor^ Judge. — A protest ©ever can be given in evi* 
dence for him who made it > snd it is very quesiUQnabl& wfae^ 
xhet it may in any case. 

Lane vs. Brown. 

TAYLOR, Judge.-— Upon the dissolution of an injunction, it 
is of cour&c to retain the money in the office, if affidavit bo 
made, stating circumstances which render it doubtful. whether 
the same may be recovered out of the estate of the defendant^ 
should the decree be against him, unless he will give aecurity 
£or its forthcoming on such an event. 

Accordingly in this case an affidavit was made to that eflfect ;. 
and Taijflor^ after very maiiy censures upon the drawer of the af^ 
fidavit lor iu prolixity, ordered the money ta.be; rexained until 
security g^iven. 

Pasteur vs. Jfones and Ellis's admmstrator. 

A BILL in Equity had been filled, stating that a lease had 
been made of certain premises, by the guardian of Pasteur 
to Jones ; in which it was covenanted, that the premises should 
be left in repair ; that the lease had been assigned to Ellis, the 
intestate, and the houses burnt down whilst in his posession, . 
and had not been re- erected. This bill and the subsequent pro^ 
ceedtngs had been referred to the Court of Conference, wmch 
directed the clerk of that court to certify their opinion, that 
judgment should be entered against both defendants. L^pon re- 
ceipt of this certificate, it was so entered by the clerk and mas* 
ter in court, under the superintendance of the counsel concerned 
for the plaintiff. Execution issued accordingly ; and no assets 
of the intestate being found, the sheriff upon the execution as to 
bim, returned, nothing to be found, and a devastcvity Execution- 
then issued against both de bonis propr'm. And Judge Tcuflor^ 
after an affidavit made by the administrator, superseded the cx-^ 
ecutioo till the questions made by the affidavit, could be argued 
ifi court. 

Against the supersedeas it was argued, first, That die admi^ 
nlstrator of EUis was in justice, liable to the whole demand, 
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notwhhetandingthe decree made in pursuance of the opnior of 
ibe Court ol Confcrtrnce, had made him equally liibie ; for \\ ho*. 
ever takes sn assignment oi a lease, thereby agrees to stand in 
the place of the assignor^and to perform all those covenams run* 
Ding with the land, which the lessor had cti^z^td to perfi.rm'. 
The lessor may sue either the lessee or assignee ; the former 
upon his covenant ; the latter upon the privity of estate ; but it 
is not tu his power to discharge the assignee entirely from hi^ 
liability to the lessee ; and as the lessee committed the breath, 
he ought to indemnify the lessee who depended upon the per- 
formance which the assignee undertook for. 

Taylor^ Judge. I have no doubt but the assignee ought 16 
contribute one half to the discharge of this judgment : my doubt 
. is, whether in equity .he c^n be subjecicd de bouis proprii^^ by 
the return of a devastavit made by the shcrifi\ as he may at i;<w» 
When the argument next corner on, apply jour cbstrvatiGi;& lu 
that topic. 

Counsel against the super seJeas,''^'T\)\^ decree is entered ci- 
ther for the money to be levied out of the estate of the intestate, 
i>T it is absolute for pa) ment of the money, without saying out 
of what fund it shall be raised. Indeed every decree in equity 
against ao executor or administrator, is regularly icr pa\ ixitDC 
atbsolutely ; for unless the court has previously ascertained that 
be has assets, it will make no decree at all against him. Kvery 
bill in equity against an executor, must charge him with as&ets; 
or it will not lie. Admit, however, this is a decree to be levied 
of the goods of the deceased, the court has ascertained that there 
arc assets, or it would not have made the decree. No writ of 
execution can be used but that under our act of 1787 ; for inde- 
pendant of that act, all decrees being absolute, were enforced by 
process of attachment, commission oi rebellion, aiid sequestra- 
tion ^ the execution was proceeded again&t as all otheis were. 
The act of 1787, ch. 22, sec. 2, gives the common law exccu« 
tion ; and consequently the same means when issued against an 
executor for enforcing the judgment, as are used upon similar 
occasions at law : otherwise, upon the return of nulla bona^ the 
plaintiff is at the end of his process, and must lose the benefit of 
the decree which he had obtained ; and if so, it is but an idle 
thing to make a decree at all against executors or administrators ; 
they may always procure such a return by cincealiug from :he 
sheriiF the eifects of the deceased. It is evident ecmc rocce 
must be adopted alter such return, to compel the administraicr 
to produce the assets : And as no other is pointed cut by acy 
sict of Assembly, it is but reasonable to believe the legislatuie 
itLtended the common law execution should be accompaLicd 
with all its incidents ; and amongst the rest, wiih a capability of 
being converted into an absolute (xccuticn, by a return ot devu-i- 
t(f^U. An enquiry by jury r*iij:h; be ;»dopled, ;ki> it somtiimii'' 
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is at law ; but the defendant would reap no benefit from such a 
lyiode, more than he would io the way proposed : for if a jury 
were called, the not discharging himself of absctq^ when the de. 
cree was made, will be conclilsive evidence of assets at the in- 
quiry, as it would be at law* Their verdict must eventually lead 
to the same consequence as the return of devastavit docs. Ad- 
mitting then, that the decree is for the money recovered tube levi« 
c^d df bfijus Ustaioris^ the administrator is liable (if he will nut pro* 
duce the assets) to such an execution as he now complains of: but 
if the decree h for payment of the money, without saying out of 
^hat fund, then he is liable at all events i and he catmot complain^ 
if by a circuity we have now gotton that absolute execution,, 
which should have issued against him in the first instance. We' 
mean to levy but one half of the sum recovered against kim^ 
although we think he is liable te the whole, both at law andja 
equity. The decree, was then produced, and the certificate of 
tlie clerk of that court, which fully warranted the decree as en^ 
tered. 

. Counsel against the supersedeas. To what purpose is this 6U^ 
f>ersedeas? Has the execution issued erroneously? Is it not 
\y«irrauted by the decree I Is it not warranted by the certificate i 
£s any injustice about to be done to the administrator i Our op* 
ponents say there are no assets charged in the bill; what then? 
The most they can sav is that the decree is erre»neous'; and how 
is that to be rectified? Can it be done on motion? There is 
no other way of correcting an error in the decree, but by bill of 
review. If they bring that, the court will correct all errors ; 
they will say this bill is not sustainable in equity, nor the lessee 
liable, in the first instance : and they will make the e&ute of the 
assignee liable in the first insunce i and in case he is not suffici- 
ent, then the IcSiee. This court cannot alter the decree upon 
motion i such ;in alteration is prohibited by every rule to be 
found in the books. If (hey are driven to a bill of review, it will 
be for our advantage, not only for the reasons before given, but 
aUo for another reason, that a bill of review will not lie, till they 
have performed the decree. 

Taylor^ Judge. Let it be referred to the court of Conference 
(o decide whether it was their intent to charge the defendant 
personally, or not. 

. ^erede hoc^ for if decrees entered of record may be correct- 
ed aiier execution issues, by the remembrance of the Judges who 
passed them; being always subject to such correction, they caa 
sever become final, and we shall never know by seeing the re- 
cord, what it nveans. Vide Wyatt's Register, 96,97, 155. I sup- 
pose the effect of this suspension was that whilst the cause de- 
pended in the court of Conference, for them to consider how 
far they meant to charge tlie administrator, that the lessee was 
compelled to pay all. 

E2 
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Keais vs. Sheppqrd's heirs. 

/^AS£ upon a note— plea, that the administrators have assets^ 
^ demurrer and joinder. In support of the plea was cited S 
Re. Com. 340. 

Taylor^ Judge. The pica is good, and the demurrer must 
be over«rakd ; but you may, if you please, withdraw the demur* 
rcr and reply. Which wa» dc>ne accordingly. 

^iere of that part of the decision which holds the plea 
good. The heir ever since S2 Geo* 2, ch. 7, may be sued upon 
a note or open account as well as upon a specialty ; and he can 
no more turn the plain ti if around by a plea of assets in the txe« 
cutor's hands, than he could if sued for a f>pecialty debt before 
that act. The words of that act are, ** The houses, lands, and 
^ other hereditaments and real estates, situate be. shall be liable 
*^40, and chargeable with ail just debts, duties and demands, of 
*^ what nature or kind soever, owing by any such person, to bis 
** majesty, or any of his subjects, and shall and may be assets 
*^ for the satisfaction therevf, in like manner as real estates are 
'^ by the law of England liable to the satisfaction of debts due by 
** bond or other specialty,'' &c. As to applying the personal es- 
tate first, there never was such a rule at law ; for there the cre- 
ditor was allowed to sue which of them he pleased first ; I mean 
the executor or heir. ' 2 Atk. 426, 



^ Glasgow vs. Hamilton. 

THE plaintiff stated, that he was distressed in mind, and whilst 
in that situation, Hamilton's agent presented him with an 
estimate of an old debt, which he signed, and upon which Ha- 
milton sued him and obuined execution ; and that Hamilton had 
charged a large sum for interest, which should not have been 
charged, and omitted to give credit far a considerable sum he 
had received. 

The cause eame on to be heard on bill and answer, and the 
court relieved the plaintiff as to both parts of his complaint, but 
took time to consider as to the costs ; and on the last day of the 
court ordered the plaintiff to pay them ; sayin|;, Hamilton ought 
not to pay for the plaintiff's perturbations ^ though the counsel 
for the plaintiff insisted vehemently that Hamilton ought to pay 
for his injustice in not giving credit, and for persevering in a de- 
mand of interest which he was not entitled to. 

N. B. Surely costs ought to be laid upon him who does injus- 
tice, rather than upon him whose fault is that he has not been r- 
rough suspicious ; in other words, upon guilt rather than simpU- 
city. 
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Mourning vs. Davis. 

THIS cause came on to be heard, on bill, answer, and deposi* 
tioos, without a jury, which was dispensed with by coa* 
•eon 

UfXjfumd^ for tho complaioaat^ offered the evidence of a wit* 
nest' then present, and prayed that he might be sworn ; this wai 
objected tfi, and it was said that Judge Johnston at last Wiliiiiog« 
ton court, wotJd not receive such testimony offered by Hmf^ 
jvapd^ in the case of Walker and A&he« It was answered, it was 
true Judge yoimston would o.ot receive it, nor recognia^ the 
practice as stated by the counsd offering it ; which was, that n 
vitness may be suminooed to give testimony in equity, as well 
as at law ; but thaCcthe patw suwooning him, must paiy the costs 
of his attendance* It is equaliy true, however, that in the case 
qF Blount and Stanley, in this court, a witness was offered and 
objected to. by Haywood^ and that Judge Johnston did receive 
bim^ and fouaded his decree «pon that tesiimony« 

Taylor^ Judge^ I will not alter Uk: prastioc, o^d the witness 
must be sworn, but I can perceive that cases may happen, when^ 
its rccepjtioo MciU be attended with in<«onv.eiyence : as w.hece a 
wiuvess.is produped^ to swear to a material fact, which had nut beea 
sworn te before, the other party is. taken by surprise ; and per« 
baps had he been apprized in time,, he would have- disproved it^ 
or discreditrd the witness^. 

I'he evidence wa& received, andadecr^e fouodediUponit^ 

Ilillsborough^^ October Term^ iSo2p 

Xoungy Milter ^ C04, 

vs. 

Farrd^ administrator of Jordan. 

ACTION of debt 00 a bond ;, and amongst other thin^,.th#r 
dbitfudant pletdcd,. iuHy administered, and the act ot 1715.^ 
RepUcation and issue* 

The plaintiff proved on the first plea, that after the debt coni^^ 
trscted^ Jordan gave Negroes to his daughter, married to Farrel, 
autd thajt^ Farrel soid thorn before his death: andas tathe second 
ptea, the plaintiffs, counsel insisted that the act was not in force, 
or if it w;as„that it did not run on, until plaintiffs had it in their 
power tosue. ; which in tact they had not till 1796 s for in that 
yeair was the first recovery effected by persons who, like tbemy. 
bad been attached to the British nation' during the late war, 

£ contra it was said, that the replication as here entered. With* 
cut the; word| special, preceding it, was to be ukcn accordingui 
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the practice of our court$ as a general replication^ denying the 
truth of the plea under the ttct of 1715, and that mo evidence 
couhl be given of any special fact to avoid the act, such as. disa- 
bility to sue, &c. 

Hali^ Judge. As to the evidence in the first place, it cannot 
be regarded by the jury j they have nothing to do with it : And aJT 
to the replication, the act of 1715 is in force ; the jury are tcrsajr 
whether the act bars the plaintiff ^s claf m. 

From this charge, the reporter infened the opinion of his Ho- 
nor to be, that the replication thus entered was to be considcrcrd 
as a general one, denying the matter of the plea, aud not as in- 
troducing any new matter by way of avoidance. 

Williams vs. Williams. 

XT AY WOOD moved for leave to amend the answer; and in* 
4^ stated it was agreeable to the practice, and had been done m 
many instances. 

HqU took time to advise ; and the cause of Wilcox's eXeru- 
t»rs M. M^Laine coming on in the mean time, in which was 
read an amended answer ; he said, at another day the answer may 
be amended. 

Hines vs. Peyton Wood* 

THIS was a special verdict which had been found about five 
years ago, and had been twice argued ; and now it was mo* 
ved, upoi) aUdi&vHs, that the court woqid grant a rttle to shew 
cause why it should not be set aside. This was strenuously op. 
pesed, on the ground, that motions for new trials should be 
made within the term when the verdicts were given* 

HaU^ Judge. Let the motion be granted, and a rule made^ 
returnable to next term. 



Xioc on the demise of PilUngtan and Brovm 

vs. 
Lutterloh. 

HALL, Judge. If the ouster be laid before the demise, the 
jury et) the trial shall take notice thereof^ and give their ver- 
dict accordingly. If there be no ouster, there can be no damages 
for it; cqnsec^uently,, they must be satisfied that it wa;s cona- 
mitted^ 
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Tk^ ddvdnistraiors of Hanks 

vs. 
the executors of Hanks. 

O ET oflf pleaded. — And now on trial, the defendant produced 
^ an 4Ccount^ and a wuness, who swore the account had been 
shewn to the plaintiff, who said, if the. witness und defendant 
will prow it, I will allow it. And further, the witness said that 
they afterwards swore to it before a justice of the peace. 

ITally Judge. This evidence is sufficient to establish the set 
off. 

And there was a verdict for the defendants. 

Ftde 1 C. D. Action, B. 4. 3 Lev. 241. 1 Leon. 94. 

Wilcox's executors vs. Wilker son's executors. 

fl^HEKE had been a decree to account, and a petition filed by 
'^ the defendant to set it aside ; and Mr. WiUiams moved that 
the petitioners be required to give security for costs. 

Hall, Judge. The petitioner must give security to the extent 
of the costs occasioned by the petition. 

And be gave security accordingly. 

Wade vs. Edwards. 

npHIS was an action of detinue for negroes, belonging to the 
-^ estate of the father of the defendant. He left his widow 
executrix. He died in Virginia, leaving a will andhia personal 
cfstate, part in Virginia and part in this state. The widow after 
qualifyiiig and giving security, as required by the laws of Virgi- 
nia, inter- married with Cheatham, who becoming insolvent, the 
estate of the testator was ordered into the hands of the sureties, 
pursuant to the laws of Virginia : and the plaintiff, one of them, 
having obtained a short possession of the negroes in question, 
who were in this state at the time of the death of the testator, 
sued the defendant, who afterwards got the possession. 

It was argued for the defendant, first — ^That the probate in 
Virginia, enabled the executor to intermeddle only with the pro- 
perty there, and the sureties were only bound for the property 
which the probate enabled him to receive into his possessioOn 
which was only the property in Vii;ginia: Consequently, the 
sureties had no right to interfere with the property in this sute* 
If or this were cited 1 Vcrn. 397. 11 Viner 58. 1 H. BL Re. 153, 
iHr Toiler, 47. Secondly — If he had no authority here, thea 
the possession he took i)ras a tortious one, and could not make 
a apeclal property in hunti- X Term, 397, 398. 
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Hatt^ Judge, decided against the plaintiff principally en the 
last ground ; thinking that aiich posaension constituted a special 
property sufficient for a recovery in delimie. 

Verdict accordingly, 

Halifax, October Term, 1802. 
Vtck vs. Whitfield. 

THIS was an action for words ; and tbedeiendsnt pleaded the 
general issue and justification. 
Johnston^ Judge.— rhe defendant may give in evidence^ that 
the pUintiff'o character is a bad one, in oiitigation of damages ; 
but he shall ooc hi allowed to pro^ie any particular act* 

Evidence of refutation was given accordingly, and the jury 
found for the plaintiff, but gave only six p#nce damages^ owin^ 
as I suppose, to the evidence aforesaid. 

Den on the demise of Bowden and wife vs. Evans^ 

'T^HE plmntiff clainfied one undivided ninth part of the tract of 
^ land in question, and proved title tQ one eighteenth parC: 
only. 

Bakery for the defendant, objected that he cannot recover 4 
purt only of that which he has claimed in his dedavation ; andT 
rel'ted upon the case of Young and Drew, decided ui this court 
by Judge Moore. 

yo/miton^ Judge. If he is entitled to any part, he shall re^. 
cover it ; and the defendant luust be found uot guilty for the re-c 
sidue which he claims and has no title to. 

And in this case. Judge Johnston also decided, that it is sufx 
ficteat evidence of the death of the ancestor of the lessor of the 
plaintiff, that he has been absent sbven or eight years^ and bad 
not been beard of in that time. 

Verdict and judgment aceordingtyK 

AlstOTifYoung & Co. vs. Richard Ward*s executors^. 

qrHE defendant pleaded the act of 1715 ; to which the plaintiff 
^ replied. And there was a verdict, subject to the opinion of 
the court, whether, as part of the seven years were in the time of 
the war, that time should be disregarded. Secondly ; whether 
the executor, having not paid over the assets, is not yet liable 
by virtue of the act of 1784, ch. 23, which directs ^ That as soon 
^, as an administrator shall have finished his administration on 
^ such estates, and no creditor shall make any further demand. 
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^ the residue of such estate shall be deposited in the treaturvy 
*• there to remain without interest, subject to the claim of crc- 
^ ^itors and to the lawful represenutives of the decedent, 
** without being subject to limitation of time.** The cxecutot 
is not within the latter part of the act of 1715, ch. 48, sec. 9 ; for 
the law gave to the e:secutor, all that was not disposed of: 
whereas, that part of the ninth section we are speaking of, dU 
reets ^ That if it shall happen that any sum or sums of money 
*^ shall hereafter r«main in the hands of the administrator after 
*' the term of seven years, shall be expired, and not recovered 
^ by any of the kin to the deceased, or by a^y creditor in that 
^ time : the same shall be paid to the church wardens and ves« 
" trj% to and for the use of the parish where the said money shall 
^ remain.^' As to the administrator, the law made no disposicioh 
of the surplus to htm ; and therefore it was necessary to say bj 
this clause What should be done in such a case. The case of 
the administrator only is regulated by the act of 1784, ch« 2^^. 



Bloss VS. 



TpJECTMENT. yohmton^ Judge.— -Seven year's jiossession 
^ without a colour of title, will bar the plaintifTs right to an 
ejectment ; but if the wife be entitled, and the husband sell in 
fee, the purchaser is in under the wife's title, and has not a pos« 
session adverse to her's, till the death of her husband ; then it is 
adverse. But seven years have not elapsed in the present caae^ 
since the death of the husband ; therefore the plaiotiiF may re* 
cover* 

Verdict and judgment accordingly. 
^terfy as to the seven yearns naked possession being a bar to 
the plaintiiF ; tor it is not law, as the Court of Conference has 
since decided. 

Youngs MilUr & Co. vs. P&soit's administrators. 

JOHNSTON, Judge. The assignee of a bond not negotiable^ 
may sue in a court of Equity if he pleases ; and is notX)bliged 
tf» sue at law : but he must aliedge that the uimignment was for 
vahe* 

Hunter, assignee, &c. vs. Hill. 

'T*HIS was^an action of debt against Hill, as hail of Ashe. Plea 
^ in abatement, that he should have been prosecuted by act. fa. 
and not by an action of debu Demurrer and joinder. And 
after argument, 

yohfistoriy Judge, said the act rl tree's a nd^fiU and it must be 
followed — meaning the act of 1777, rh. 2, sec. 18. 

Jtulgmcnt ^>r the defendant. 
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. Falkner vs. 'Perkins. 

JOHNSTON, Judge, The not taking possession immedU 
stely of goods conveyed by a bill of sale, is not of itself a 
fraud, but evidence only of fraud, and may be accouDted ior hy 
evidence ; and if saiisiaciorily accounted li>Ty the vendee shall 
recover. 

I 

Hamilton vs. BuUocL 

JOHNSTON, Judge— The plaintiff moves for a new trial, 
' ^ and it is objected to him, that a new triaiiud been beibrit 

f ranted ; and that there cannot be a ntvr trial after a new trtsL 
am of opinion there may be, and the court ought to grant a 
new trial, where it is evident the second verdict is agalnbt iaw« 
So a new trial was granted the second time. 4 Burrow, 2108^ 
was the case cited in confirmation of the judge's opinion, 

Davis VS. Duke. 

•T^HIS was a petition for a part of the distributive share of Ma* 
-'- ry Duke, widow of the deceased : she having conveyed one 
half to the plaintifil The defendant was the adminisirator of the 
deceased husband. A reference had been made to several per- 
sons, to state the amount of the estate, and the credits to wbich 
the administrator was entitled, so.as to ascertain the share of each 
distributee. They had charged the administrator, who was the 
only son of the deceased, who had died prior to the year 1795, 
i but after 1784, with the value of a tract of land, pur^ibased 
and paid for by the father, but coiucycd by his direction, iro* 
medattly from the seller to the defendant. They supposed this 
was an advancement for which he ought to account to the other 
distributees. The defendant's covmsel excepted to this charge, 
because he being an heir at taw, was, under the act of distributi- 
ons not obliged to account for it. 

Counsel lor the plaintiff € contra. First, the heir spokto of 
in the act of distributions was an heir at the common law, 2 £q. 
Cas. Ab. 448. And since the act ot 1784, concerning descents 
of real estates, there was no ii<. h* at the common law in this state. 
Tht heir was iavorcd in iLRgUnd, . because it was agreeable to the 
8{)iiit of ixs constitution, to keep estates ikodimini^hed and un- 
divided in one hand. That policy is directly against' the spirit 
ol our constitution. The distinction made by the act of distri- 
butions, in favor of the heir, is not new to be encouraged. Se- 
condly, if every person who is made an heir by 1784 is* to be 
exempt from accounting for the value of tke land he has receiv- 
ed, the act 1784 makes xviort persons unaccountable than the act 
of distributions did : For now the second, third and other sons 
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mre not iccoantable, who by the of distributions were So. It is 
more consonant with the act of 1784, to say this part of the act ■ 
of distfibutionb is rt;pealcd, than to say that every heir shall be ex- 
empted from bringing into hotch pot. Ir is more \c linison with tho 
spirit of our laws, to narrow^ than to excend the operation of the 
actofdistributtonsonihisheAd. Grc.^t r tqual tvwas thciiOJecto£ 
the act «*f 1784, but what is contended for mukf s greater tn^qua« 
. lity : For accoidinjr to what is argued for the deiendant, U iioW 
a man dies, leaving 3 sons and 3 daughCers, and has given to each 
of his sons lands worih an hundred pounds, and has left an estate 
of three hundred pounds ; the second and third son shall take fifty 
pounds out of the three hundred, and each of the dsAUghters fifty 
pounds : whereas before the act of 1784, the second and third 
aons must have thrown in their hundred pounds or have submit* 
ted to take nothing ; in which case the share of each daughter 
would have been seventy-five poiHidsb If the act of distributi- 
ons be repealed as to this part of it, then each son and daugh- 
ter will have aa hundred pounds. Some difEcuhy may in- 
dtfed arise by such a construction, in the division amongst the 
heirs, of any lands which may be left undisposed of: For by the 
act of 1784f each heif is to account with the other heirs for the 
land he has received : And therefore, in the case stated, if one 
heir had received nothing, the first son for instatice, he would 
receive out of the personal estate seventy^five pounds, and the' 
second and third sotis nothing, because of tlie land ; and if the, 
land was of the value of an hundred pounds^ he would tbke the 
whole, and they nothing, because of the land« The answer rs, 
if they account for it in the personal cjstate^ then only the sur- 
plus should be accounted for amongst the Heirs ; in which case 
the lands of the value of an hundred pounds would be divided 
by uking so much for each from the hundred, and adding to the' 
surplus ot each what would make him equal : here again would 
hs complete eq^iality. The act of 1784 saying one heir shall 
account to another, W it mean for so much, as he is not obliged 
to account for under the act of distributions, will be productive 
of that equality which all our laws aim at ; it is better to keep the 
second and third son accountable as before, and to say that the 
act of distributions is repealed as to the first son, than that it is' 
extended to the others. The act of 1784 says nothing express- 
ly upon the subject ; But as its meaning must be found out, and 
was either to repeal the act of distribuii( ns on this point, or to 
extend it, I think it more agreeable to the spirit of that act, to 
repeal than to extend the act <»f distributions. Then it will fol- 
low, that when the act of 1784 directs the heirs to acccuot a- 
mungn themselves, it must mean, subject to the act of disiribuii- 
ons. They must either account, subject to the act cf distribu- 
tions, or not brinjj into hotch pot at all. And it is better to ac- 
count that vny, '.Lan, by net accounting, to m'jk'j 2 greater inequa- 
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lity than before. The heirs have advantages enough without thft. 
construction contended for. They take the lands left by the de* 
ceased encittsivcly, and a share of the perBonal estate ittso t The 
Unds arc not liable for debts in the present instance, but the per- 
sonal estate. After ail this, is it necessary to sax , that as to the 
small pittance of the personal esute still Itrft, they shall share it . 
with the daughters and not account for the land they have re- 
ceived frum the father in his life time. 

y$hmt9n^ Judge. What is meant by heir at the common law, 
in the case cited, is he1r by the general law of the country, and 
not by the special laws of a particular place. The act of distri- 
butions is not repealed, and every person who is heir, is entitlrd 
to the benefit of it ; and is not obliged to account for the lands 
s.ettled on him by his parenu : Therefore allow the exception. 
As to the exception which states that the defendant purchased . 
for the widow t fleets at the sale of the deceased, she is a debtor 
to him for the amount, and he has a right to deduct that an^ount . 
from her share, altho^ the conveyance to the plaintiffof half ^ht^r* 
share preceded the purchase^ 

The executors of Ward vs» Ward. 

XythL to compel the defendant to deliver up a paper, purporting 
-^ to be a deed given by their testator the father of the defen* 
daot to him for lands, directed by his will to be sold by his ex^ 
ecutors : For that the said paper was not the deed 6i' the father. 
The testimony rendered it very probable that the father had sign- 
ed the deed, btlt the proof of delivery which vtas offered, was, 
that after signing it he left it on the table, where .it remained all 
night, and in the morning was taken up and put away by .the fa- 
ther. 

jfohnston^ Judge. The cases cited to provr this a delivery do 
not come up to what is wished. This is not a deliv«^ry in law, 
and I believe, from the circumstances, was not so intended by the 
father. He knew a deed without delivery was not t fi'ectual, but 
his children who were dissatisfied at the prospect c^f his many- 
ing again, did not know it, and the old man adopted this mode 
of procuring iiis peace. 

Decree according to the prayer of the bill. 

Circuit Court, December, 1802. 
Sanders vs. Hamilton. 

li/TAI^SIIALL, Chief Justice. It is said Hamilton warranted 
-^•^ the ^ench fiom whom desended the sUves afterwards re- 
covered by Strcater from Sanders. The record of that recovery 
ij* new offered, to be read to prove Streater's title. I am of opi- 
nion, ilui as Hamilton was no. party to that suit, nor privy, ii 
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-<£aniiot be read to prove Streater's title : U may, however, to shew 
that Saaders was evicted. 

And it was accordingly read for that purpose ooly« 

Ogdm, administrator of Cornell, 
vs. 
Witherspoon, adminijlrator of NasA. 

*npHE defepdant pleaded the act of 1715, ch. 48, sec. 9 ; "Cr«- 
* ** ditors of any person deceased, shall make their ciaiin 
^* within seven years after the death of such debtor, otherwise 
^ such creditor shaH be forever barred.*' Divers other actioni 
were in court pending upon the same pleadings ; and the court 
appointed a day for the arguoaent respecting the validity and 
elfect of the plea* Qn the day appointed, s|n argument washad,i 
and the coi\rt took time to advise ; and some days sfterwards^ 
delivefied their opinions in substance as follows \ 

Pottery Judge. — The act of 1/89. is inconsistent whh that of 
1715, for it establishes a shorter limitation than the act of 1715,^ 
and upon different terms. The act of 1789, ch. 23, sec. 4, en* 
^cts, ** That the crediiors of any person or persons deceased, if 
^^ he or they reside within this state, shall within t^o years ; 
^ and if they reside without the limits of this state, shall withia 
*^ three years from, the qualification of the executors or admini- 
f^ stratof s, ei^hibit and n^kt demand of their respective ac- 
^' counts, debts and claims, of every kind whatever, to such ex* 
«« ecutora or administrators ; and if any creditor or cteditora 
^^ shall hereafter fail to demand and bring suit for the recovefy 
*> of his, her or their debt as above specified, within the aforesaid 
^ time limited,, he, she or they shall forever be barred from the 
** recovery of his, her or their debt, in any court of law or equity, 
** or before any justice of the. peace within this state." Section 5: 
directs ^^ advertisements within two months after qualification,** 
&c. The act of 1715, however, was in force till the act of 1789 ; 
but clearly its operation was suspended by the 101st sec. of the 
act of 1777, ch. 2, commonly called the court law, and by other 
acts passed after the beginning of the war, disabling British, 
subjects to sue in our courts. These disabilities continued till, 
the treaty of peace was enforcedin this state by the act of 1787,^ 
which declaresjt to be a part of the law of the land. The act 
of 1799, declaring the act of 1715 not to have been repealed, and 
to have continued in force, has not the effect of making that act 
to have been in force after it was. repealed, till re-enacted. 

Marshall^ Chief Justice. In the act of 1789, there is this, 
clause: ^'' That all laws and. parts of laws, that come within the 
*^ meaning and purview of this act, are hereby declared void, and* 
^^ of DO effect." Xhere are two rules for determioing what aQlL 
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•hall be deemed to be repealed hy a hrttcr one. If the iatter he 
incon»i9tent with the former^ it repeals the former. Jf it be re» 
conciktble with the former^ but legislate upon t/ie same suhjects a9 
the former does^ and repeals all other laws within its purview^ the 
former is repealed* TheD what is the subject ot the ninth sectioii 
of the actot 1715? The estates ot al! dead men, «nd aVl credi* 
tors upon them, and a limitatioa of the time for the exhibition 
of such cUin^. What is the subject of the Utter act ? Precisely 
the same estates and persons, and a limitation of the time ior 
bringing forward their claims. There is a legislation in both 
acts upon the same cases. The repealing clause then exteL<is 
to the section in question^ The act of 1715 prescribes a \\tcu 
lation, wtthoi>t an exception of persons ; the act of 1789 ^xcepts 
persons under di>abilitie8, such as femes covert and th« like. II 
the act of 1715 be in force, persons under disabilities will be ex* 
cepted until the expiration ot seven years, and not afterwards ; 
{or at that period all persons will be b;irred by the act of 1715« if 
It stand with the act of 1789. But why should the legislature 
design a permission for persons under disabilities to sue after 
the tinie prescribed in the act of 1789 for other persons, and 
until the completion of the seven years fixed by the act of 1715:^ 
and not afterwards? The same reason which continued the ex^ 
ceptioQ till the expiration of seven years, will still operate tix con. 
tinue it longer. If the exceptions are to last as mentioned by 
the act of 1789, until the disabilities be removed^ then the act 
of 1715 must be repealed. The act of 1799 declares that the 
act of 1715 hath continued, and shall continue to be in force* 
I will not say at this time that a retrospective law may not be 
made ^ but if its retrospective view be not clearly expressed, con*- 
stnicn on ought not to aid it : that however is not the objection 
t<>this act. The bill of rights of this state^ which is declared to 
be a part of the constitution, says in the fourth section, '^ 1 hat 
*^ the legisbtive, executive and supreme judicial powers of go* 
Temment, ought to be forever separate and distinct from each 
other. The separation of these powers has been deemed by 
the people of alnrMSt all the states, as essential to liberty. And 
the question here is, does it belong to the judiciary to decide 
upon iaws when made, and the extent and operation of them ; or 
to the legislature i If it belongs to the judiciary, then the mat- 
ter decided by this act, namely, whether the act of 1789 be a repeal 
of the 9'h section ot 1715, is a judicial matter, and not a legislative 
one. The determination is made by a branch of government, 
not authorised by the constitution to make it ^ and is Utrefure 
in my judgment, void. It seenas also to be void for another 
reason j the lOch section of the first article of the federal con- 
fttiiution, prohibits the states to pass any law impairing the ob- 
ligation of contracts. New will it not impair this obligation, 
ii a contract, which, at ih:.' time of pHtairg the act of 1789, might 
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be recovered on by the creditor^ shall by the operation of the 
act of >799, be cntiretv deprived of his remedy? 

Upon the point of suspension of the act oi 1715^ prior to its 
repeal l>y the act of 1789, 1 amot opinion with my brother judge, 
and for the reasons by him given, that it was suspended and 
continued so till the act of \ 787, declai iog the treaty of 1 783 to 
be a part of the law of the land ; for it was not settled till the 
, making of the federal consiicutiun, that treaties should ipso facta 
become a part of the laws of every state, without any act of the 
sute legislature to make ihem so. It has been argued, that by 
SQ act passed in 1791, all acis and parts of acts retained in the 
compilation of Mr. Iredell, and not by him declared to be re* 
pealed or obsolete, or not in force, shall be held to be in force ; 
and that the 9ih section of 1715, being rcuined therein, and 
having no such declaration attached to it, is therefore in force. 
The whole of 1789 is also retained, and the repealing clause, as 
well as the other parts of the act : and if the repeating clause be 
in force, as no doybt it is, it had the same effect in 1791 as in 
1788 and 1789, and continued to keep the 9.h section of the act 
of 1715 repealed, until the passing of the act of 1799. 

This cause was removed to the Supreme court by writ of er-^ 
ror, where it was also decided that the act of 1715 had been re- 
pealed by the act of 1 789. 

N.B. The reporter was of the same opinion in 1799, when 
he published the manuel, and placed the act of 1715, as taking 
effect in the year 1799 j but Judge Taylor^ and some of the other 
Judges of the court of Coniereuce, were of a different opinion, 
and held the act of X715 not to have been repealed by that of 
1789. 

Newbern, January Term, 1803. 
Smith vs. — — — 

^MITH's father-in-law had given him the Negroes in ifues* 
^ rion ; and Smith being afterwards sued by two creditors^ 
and apprehending that his debts would exhaust all his property, 
^ave back theuame Negroes to his father-in-law, who promised 
to re-coo vey to Smith when his embarrassments should be over* 
Smith reclaimed the Negroes by tnis bilL 

Ilall^ Judge. — Though it be insisted that a conveyance for 
the purpose of defrauding creditors, and upon trust, that the 
property should be re-conveyed to the grantgr, should not be as* 
serted in equity, so as to be carried into effect as between the 
parties themselves, when one endeavors to deceive the other 
after the main purpose is accomplished ; and that equity will not 
hear one of t!itin complain, that the other having concurred ID 
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defrauding rreditors, now endeavors to defraud his co-agrrf^ 
but will leave the parties ia the situation where tliey have 
y1^ cd themsclvts, and by so acting, render it unsafe for a debt- 
or fraudulently disposed to place fcucli a d^-gree *^( eoQ&CkCOce 
in any one : yet 1 am of opiuion, that li a debtor, with intent to 
fflc fraud creditors, convey lo a third peisuo who promises to 
bold in trust lor his benefit, the grantee should be compelled 
in equity, to perform the trust. 1 his contract is only void as lo 
creditors: it is binding to all purposes as betwccq.die parties 
themselves. 

^lere dt hoc—Et vide X Fonb, 128, 138, 2 Yem. 602^ 7U 
§ Vczi-y, 375. I P. VV. 620. 8 T. 95. 

Woo If or d vSr the administrators of Wright: 

HAI.L, Judge. — On the pica of plene administravity the ad- 
ministrator need not produce the subscribing witness to a 
note or bos d given to him by the intestate, but may prove U by 
o(her n^eans. 

/ Blount vs, ike heirs ofShepardi 

HALL, Judpe. — It is not of course after a cause is cont!nue<?^ 
to move to amend the pleadings : the cuuri wil) require an 
affidavit or some evidence, to shew the necessity and propriety 
of the amendment. 

Johnston and wife vs; Pasteur: 

fpHIS cause came on again, and the facts appeared to be these ;; 

-*" Tiic wife of Mr. Johnston, when sole au<J under age, gave 
the Negro in- question to the defendant's brother, who dying, 

the defendant became entitled under him, and took possession 
and coniiiuitd it long ufter the intermarriage, and fo;* many ytais 
alter her c'imingof age J tbu,t is to say, for fourteen or ftUcea. 
years. 

The defendant's counsel Vnsi s ted first, that such. long acc^ui- 
csccnce on the part of the husband, amounted to a relinquish- 
ment of his title ; and they cited a case determined in this court 
in the time of Judge Moore. Two brothers were entitled to a 
slave, and une or both ef them sold him to a man in Newbern, 
when both v;ere infanis ; they acquiesced ior seven or eight 
years afitr coming to age, and the court told the jury they 
might conftider that acquiescence as a conformation ot the for<i 
mer sale ; and iheie was a vtrrdict for the defendant. Second- 
ly : He insisted that this bein^; an action of detinue in the name 
of husband and wife, abbcrted the property to be either in th« 
'^^i^x ^'1 »'ii i-J'i: hu^^band aoU wife i and of couist , if ihe property 
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ferity was in the husband only, the dtfcDc4atit dit! net detain, 
their property, or that of the wifr, as thty had declared; a;id 
there should be a verdict for the defendant. It is nut to be dis« 
pmed but that a chose in action dots not belv)ng to ihc husband ; 
aod it is equally true« that whatever is not a chose en action^ does 
belong to him by the intenuarriage. It bccottics then iropcir- 
taut to )tnow what Vichose inaction is % and the definition I would 
give of It is, a sum of money recoverable by action only iot 
debt or damages : this definition excludes specific property, which 
iiiiy be taken wherever it is found, and the possession vested in 
the owner without the. aid of an action. He then cited terms 
de ley chose en rtctim, 2 Bl. Com. 397. 1 LilL Ah. 364. 2 C. D. 
64. -B-iron and feme £. 3. Brook chose en hction^ G<>» Litt. o51.bk 
Hall^ Judge, was of a contrary Opinion ; and under his direc* 
UOD the jury found for the plaintiffs. 

And there was judgment for the plaiDtifis* 

Anonymous. 

'T^HIS was an action to recover hack monies, notes and ethc? 
-*• articles of property paid and delivered to the defendant bv 
the plaintiff, as being won of him by gaming at cards^ The factd 
wsrc proved, and 

Harris^ for the defendant, insisted^ that money ^oo» cannot 
ke recovcred'by the winner, yet if ihe loser pay it he cannot re* 
cover it back ; sic potior est conditio fios&idtntis* 

Haywood^ for the plaintiff, admitted this to be the common 
law, but urged the act of 17S3, ch. 5. which makes void^ amon^ 
other things ** every transfer of .skives^ or other personal estate t0 
*' satisfy money rvoiu Money, he said, was withi'n the descrip- 
tion oi personal estate^ and the payment of it within that (^i the 
transfer of personal estate ; and such transfer or payment being 
void by the express words of the act, no property vested there- 
by in the defendant, the winner ; and he was a holder of goods, 
notes and money, which belonf^cd to the plaintiff. As to the ar- 
ticles of property and notes delivered to the defendant, they seem 
to be within the express words of the act, "'e?r other transfer of 
*•" sUrves or other personal estate^ to a 'f if person or for his use^ to sa-- 
*> tisfy or secure money won^'* &c. Was here a i: itnsfer oi personal 
estate I and was it to satisfy money won ? It so the act declare^! 
it void. And for what purpose sh;ill it be so, if not for the be- 
nefit of the plaintiff, and to enable him to re- vindicate ? In caseA 
depending on the English acts against gaming, the loser having 
paid cannot recover hack, l)ecause those laws allow the loser to pay 
if he will ; theyonly afford him a defence against the action of th«5 
winner, which he, the winner, may also renounce if he will, and 
which he does renounce by electing to ^3^ the money. The pay* 
9nentis a vaUd^one, because not proh;biie(i nor made void. By 
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our law, the payment itself is void. The English cases, decided' 
on the ground of no rc-pctition against a valid payment^ cannot 
govt*rQ this case, which is of a re-petition agatasi a voidpaymtnt 
er transfer^ 

3 his case did not proceed to judgment, owing to the dispersi- 
on of the jury, by a cry of fire ; but Hall, Judge, told the Re- 
porter, he was clearly of opinion, the piaintiiTcould not recover* 
Which seemed strange. Vide Ambler 269, 

Edenton, April Term, 1803. 
Devisees of Eelbeck vs, James Granberry ^ others. 

A PAPER, purporting to be the last will of Henry Eellxxk, 
deceased, was offered for probate, to the county court of 
Chowan, and oppossed, and an issue made up under the direc* 
tion of the court of dcviaavit Vfl non^ pursuant to the act for that 
purpose* A verdict was found in the affirmative, and an appeal 
taken to thist:()urt, and now came on to be heard in this court. 

The proof of the execution was by one witness, who said he 
saw it signed by the testator, and wimesscd it in his presence ; 
and that the other witness, the next day, came into the room, and 
the will being called for was produced and handtd to the testa- 
tor, and then carried to the second witness, who asked the testa* 
tor if that was his act, for the purposes within mentioned, who 
answered, yes ; whereupon he signed in the presence of the tes- 
tator. The other witness, in his dcpc.sition, suki, that i^e Came 
into the room and witnessed the will, and ubkcd the testator, if 
thst was his act for the purposes wiihin mentioned, who &atd, 
yes. 

Taylor^ Judge, The requisites to the right execution of a 
will, are, that the testator mnat be sane^ and under no restraint or 
improper influence ; ihat he must sign it ; that it must be wit- 
nessed in his presence by two witnesses. There is a sound dis- 
tinction between an honest and an unfair exertion of influence* 
Should a brother cr sister, for instance, with whom the testator 
had been at varience, represent to him the facts which had ltd 
to it, in such a way as to convince him that his displeasure was 
groundless, and by these means he should alter his former pur* 
po'-es, and make a will in her favor, or in lavor of her children, to 
the prejudice of legatees yjrovided for by a former wi I, that would 
not he cause for invalidating the latter. The jury will judge whe- 
ther any influence h^s been used on the occasi^/n ol making tbi» 
will ; whethtric was by fair and reasonable mean8,or byunUir and 
fraudulent ones, and decide accordingly. As to the point of ex- 
ecution, tlie two witnesses must each depose to the signing as 
well as to every other material fact. But the signing may be 
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fffDiredi from thf witness having seen it written by the testator, 
or from having .beard him ackmnvkdge it. It is not necessary, if 
he acknowledge the signing, that the rmme^ or signature^ or hand 
writings should be before him at the time ; if the paper lie at a 
dtst^tnce on the table, and he acknowledge the signing without 
seeing it, it is sufficient. Jt is admitted^ and so the law is, that 
the attestation of the witnes^e^ may be at different times, so it bp 
in the presente of the tejitator^ 

Verdict for the will. 

KoT£.^«-To the case of Ellis and fimith, 1 Ve2ey» jun. 11^ 4e«> 
cidcd in 1754, Parker, Chief Baron, Willes, Chief Justice^ and 
Hardwick, Lprd Chancellor, all agreed that if it were r€s Integra^ 
and a construction for the first time to be made, they should no€ 
be of opiuion that the acknowledgment of the name and signa- 
ture or hand writing was equivalent to signing ; nor that an 
attestation of witnesses at different times was good* And in* 
deed a will may be easily substituted, if it be sufficient for him 
to say, that paper lying on the table is my will } but this cannot 
happen if the will be signed by him in the presence of three, and 
they,' simuletsimul^ attest it in his presence. Nor can the 
witnesses impose a new wjU upon him if they all subscribe in bis 
presence, together, the paper he signs in their presence. Would 
It not be better, as we are now putting a construction upon the 
act of 1784, ch. 22, sec. It, to avoid the evils which these Judg- 
es discover in the British decisions, and which themselves would 
not make were the interpretation of the act now left to them. I 
much doubt whether even the British decisions, saying an ac- 
inowkdgment is equivalent to signing go so far as to hold an ac- 
knowledgment good, which reiers only to the paper lying at a 
distance. I think they will be found to be admissions of the 
signature whilst the testator is looking upon it, else how easy is 
it to get his acknowledgment of a paper which he in fact never 
aigned ? 

The cases upon this point are, 3 Lev. 1 Skinner 227. Com. 
J 97. 2 P. W. 510. Carth. 35. 3 P. W. 254. 2 Vcaey 454. 
} £q. Ca. Ab. 403. Doug. 229. 1 Wils. 313. 



Campbell's executors vs. Leaclu 

T EACH had purchased lands of Cami^ll, and in part of th« 
^^ price, had given him a note on EHiaan ; with an endorse* 
ment, purporting that he. Leach, would be liable for the amount, 
in case Ellison should prorve imohtnt. Campbell sued him and- 
had judgment, and issued a ca. sa. and he was committed to 
gaol, and gave aecnrity for the prison bounds and forfeited bie 
bond. 

G9 
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Tayhr^ Judge. The endorsed bond was subalhuled for thtt 
portion of the original debt, the amount whereof it represtnts* 
Leach cannotbs made liable, but upon the terms of the endorse- 
ment i that is to say, not unless h be established, that Ellison was 
insolvent. A loss of the debt for any other c^use will not sub- 
ject him. ' 

Halsey's administrators vs. Buckley. 

"r\ETINUE for Negroes. It appeared these Negroes had been 
^•^ given liy will, to the widow of the testator for life j and af- 
ter her death to the plamtifTs. She married, and lier husband 
sold them to a person under whom the defendant claimed. And 
after her death, whilst in the possession of the defendant, or ihc 
vendee, these plaintiffs sold them. The purchaser sued and was 
nonsuited, because his action was improperly CLmmmccd.— 
Then the plaintiffs sued in the present action,'hut before its com- 
piencement the three) ears had elapsed, and the question noir 
was, whether the verdict which had been given in the former ac- 
tion could now be given in evidence : And after much argu- 
ment the court, decided it could not ; for that between the ven- 
dor and vendee of a chose in aciioUi there is no privity which 
the Uw will recognize. 

Pearse vs. Owens. 

"P JECTMENT. In this cause the following points were rul- 

Taylor^ Judge. First, a deed made since the statute of uses, 
is not to be construed by the &ame rules of interpretation as were 
applied to deeds before that statute. If a deed now gives an es* 
Ute to a woman ior her life or widowhood, she is not to take ihe 
ti^btate which is most beneficial but to hold during her widow- 
hood only; the nonsuit which is moved would therefore be im* 
I»roper ; for the wido>w, though alive, has determined her estate 
and widowhood by marriage. 

Seondly, incertainty in a deed will invalidate it ; but it must 
be such an unceruinty as makes it impossible to tell what esutc 
is granted, or who is first to take. 

Thirdly, the assent of a grantee is to be pre-secored to a deed 
in his fav^or. Here J. Harrol made the deed under which the 
plaintiff claims an estate tail : there is no sabscribing witness, but 
the grantor acknowledged it in court ; and that is a proof of the 
, assent oi the grantee. Upon such acknowledgement it was re- 
corded. The deed therefore is well enough notwithstanding the 
objection. 

Fourthly, the tsUte is limited by this deed to heirs of the bcdy^ 
and though afterwards it gives i)ower to the tenant in tail, to sell 
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to vay ot his brothers, it is not*to be taken that thii clause is to 
inflaence the former, but it must be r«rj'-*cted as repugnant.* 

Fifthlv, this deed was executed in 1751 ; the dttd to the 
grantor was in 174-7 ; which, for want of the examination of the 
feme covert, who was the owner and proprietor, was not at 
firftt valid ; and therefore it is urged, that he had not an estate 
out of which he c^uld create an estate tail. It is in proof that 
he and his son mad« tenant in tail, continued in possession more 
than seven years; and that is sufficiently confitmatory of his 
estate, to make good th« estate taiU 

* Vide Alston's executors vv. Jones. And why not continue 
it as you continue deeds to uses, or an estate for life or widow- 
hood ; that is to Say, so as to eflfectuate the partiea' meaning } 
If so, he certainly meant an estate which the party could sell ; 
and why lean ia favor o( a perpetuity whea th^ ndeaning will gtv^ 
a fee ^ 

. Savyer vs. ■> ■> 

■npAYLOR, Judge.— If one patent laps over upon another, and 
•* the latter patentee is in the actual poftsesaion of the part co«. 
vcred by both for seven years, he will acquire the title ; but i( 
neither be xa the actu4 possession^ it will belong to the first 
paten^ee^ 

S^monds vs. True BtoaiL 

THE plaintifTs deed covered 7^ piece of land including that in 
dispute ; and of the whole of this piece, the defendant had 
been more than seven years in possession, and the plaintiff ha& 
It^ad no. posse^sioaof any part during that time : but the defend- 
ant entered into the common rule, not only for this piece, but 
{or another piece adjoining, which bad been in the possessioa 
of the plaintiff ^ so that taking the piece defended for altogether,^ 
plaintiff had possessed one part, and defendant alt thereat* That 
part however, which the pla)ntiff.had possessed, was no otherwise 
a part of the disputed lands, thAA^as it was defended.by defend* 
ant ; for dcfendani'^tt deed did not cover it„and be did not on the 
trial clain&it. 

Taylor^ Judge.-^The record only can shew us what I^nd is 
in dispute, andlhat appears to be a tract composed of different 
parcels; part y;h)sreofthe plaintifl[ has possessed, and part the 
defendant* Then the rule applies, that he whs is in possession 
of part of the tract claimed by both, though the other is also in 
possessien otpart, shi^l be deemed the possession of the whole : 
fonsequently, the defendant has no legal possession of any part,, 
and the pliuntiff's ti Ue must prevaiL 
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^irrt df kpc^ for possession of pUinttff extends as far u ika 
bounds expressed in the deed under which he claims^ and no . 
farther ; and if he has sold part out of the deed, as far as the beun<» 
dsries of the remaining part, and cannot be enlarged by the cir* 
comstance of defending for more than he has possessed, had the 
defendant entered into the common rule for more than he had 
really possessed, he had a good title thereto : and what law say* 
he shall forfeit that if he claims more } This decision, hoWevcr» 
has eertainly impoeed that forfehnre on him. 

Halifax, April Term, iSo^* 
James Barnes vs. Hill's executors. 

SET for hearing— -and now moved by Mr. Brawn^ for the 
plaintiff, to amend, pointing out the particulars of the amcnd> 
ment 10 be made. 

£ contra^ it was argued by Baker ^ that he ought to have a* 
mended before : it is now too late. 

HaU^ Judge — ^We wiH hear the cause now, and if the neces- 
sity of an amendment shall appear, we will consider what is dO 
be done^ 

Hamilton vs. Person^s administrator. 

'T^HE bond was dated in 177T, when money was deprectatecl 
^ two and a quarter for one, payable in 1776, when money 
was depreciated four and a half. The jury found the value ae- 
cordioff to the latter period. In consequence whercol, they 
found jor the defendant, his payments being larger than that va- 
lue, A new trial was moved for, and the ground of the motioa 
was, that the jury should have sealed at the former period. 

Counsel for ttie defendant.-^AW that we are bound to do hf 
the treaty is, tp give the value of the debt to the British credi- 
tor: and. if we estimate the value by the same measure as to 
our citizens, there cannot be any cause for complaint. The 
act of i78S has declared that all mitters, circumstances and 
things, shall be given in evidence to the jury, and that they shall 
make up their verdict according to equity and good conscience. 
They have not directed the time of the contract, nor of the pay- 
ment to be taken as the proper period. The jury are the only 
proper judges — and here they have valued their debt : and what 
IS there to enable us to say they have done wrong I No evidence 
at all was given of the consideration of the bond. Perhaps it 
may have beea a speculating contract, made with a view to the 
value at the time of payment. The jurv ought so to consider 
every contract oaade ill times af depreeutioo, unl<l&& -clrcam^ 
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Mtices are )>resented to them on the part of* the plaindflf, ^ the V 
die justice of the other period. 

JBbU^ Judge-— Let a new trial be granted. 

Thompson vs. Allen and others. 

TNJUNCTION bill. Mr. ffarrh moved to contlnne the in* . 
^ junction. The counsel on the other side suggested the death 
of Allen, on the record* 

HmU^ Judge. The point of his death thdl he tried imtanter^ 
unless the court can be satisfied that there is a strong probability 
of his death. 

Whereupon, evidence was given that bit friends have receired 
letters stating his death ; and then the cause was continued till 
tiext term. 

The defendant's counsel took out a sci.fa. on the law side.oF 
the court, calling upon Thompson, who was defendant at law, to 
shew cause why the administrator of Allen should not have exe- 
cution upon the judgment at law, which Allen had in his life* 
time obtained against Thompson* And thereupon Thomp* 
son took out a acLfa. in equity, to make the administrator a 
pu-ty to his bill in equity, so as to keep up the Injunction against 
the administrator. Then the admimstrator answered atid dis* 
tolvcd the isijanctien* 

Jones VS. Drake. 

^HE defendant was an infant, and was served with the bill in 

^ equity before the last term \ and at the last term, Davis was 

appointed his guardian to answer and defend the suit for him« 

And now Mr. Ftummer moved that he was not bound to an- 
•wer at this term^ because he had not been served with a copjf" 
of the bill. 

£ contrch^Thp practice is to serve the bill on the defendant^ 
and then appoint htm a guardian to answer that bilL There is 
no necessity to serve the guardian with a new bilL And the 
connsel cited 1 Harrison, 474, and Kay vm. Bbck*s heirs, m diis 
court. 

HaUy Judge, doubted $ but applymg tf» Baker to know how did 
practice was, and he saying it was to serve the biU on the infant 
only ; his honor then held the guardian bound to answer, witk 
out being served with the bill, but gave time to answeTi 

Carter and wife vs. Alston. 

BILL and answer, l^he oMect of the biB Wat for an aeeomit 
of the personal estate of Jesse Atherton, deceased $ Alston' 
being the admiaistraton It auted that the defendant pretended 
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a release, and the ptatotiflf admitted that he signed the same^ ha% 
says he was ignorant of his right, and also under age. 

The defendant answered he had rrceis'ed property^ part ofthe 
said estate, and di<pc>sed of part thereof after being ol age. And 
the question now is, whether an account shall be dv>creed. 

Hall^ Judge. If the account should not now be ordered to 
be taken, and at the nei^ term a verdict should be agsiinst the 
defendant, we shall not be ready to pass a final decree, for want 
of the account. It should therefore be taken as one pf the materir 
als far making up a decree^ in case it ahould turn out. that be is 
liable to account* 

State vs. Carstaphen^ 

INDICTMENT for perjur>% On the trial, after part ©f tJi^ 
evidence dclivercdi the Judge retired for a few minutes.-— » 
Two of the jurors also retired, without kave and without an of* 
jficer^ and returned again.— The jury found him guilty. And it 
was now moved that the verdict should be set a&ide : and the 
defendant's counsel cited Jacoii L. D. v^ri© j.ui;y, who cite) it 
from Lillcy ; and also 2 H. y. P. C. 295. 

Hall^ Judge.— If it »hall appear upon the afudavits of the ju- 
rors, that they did not speak with any person in their absence, 
the verdict ought not to be set aside. 

And this afterwards appearing, the defendant's counsel dldL 
DOt further press his motion.. 

Sheppard's executors vs. Cook^s executors^ 

^HER£ were two actions of debt depending upon two bonda^ 
-*- written upon the same piece of paper, andtaken at the same 
time. The jury tried one, and found for the defendant. The 
pUintifTs counsel then moved that the other cause might be subn 
niitted to the ©ther jury attending the court. 

Ifall, Judge, refused this, saying it would impute to this jury; 
improper conduct. 

Whereupon the plaintiff suffered a nonsuit, and moved after-, 
wards it should be set aside ; and cited Co. Litt. 157, to shew, 
that a juror who had once tried the cause or matter in dispute 
between the same parties or others, could not try it again : here 
the parties were the same, and the point the same as in the other 
cause; namely, whether 15 or 16 years acquiescence after the 
last acknowledgement of a debt due upon bond, is sufficient to 
raise the presumption of payment. Your honor left it to the 
other jury to declare in the affirmative, and they did so. The 
plaintiflTs counsel conceives it to be a rule, that if the plaintiff 
suffer a nonsuit out of a deft^rence to the court's opinion, and that 
is wrong, that the court is bound to grant a new trial : 1 BK Re. 
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670. 2 B1. Re. 608. 2 Bl. Re« 1228. And what prospect coald 
the pUintiif have ia suhmitiiog hift cause to a jury who bad jusc 
detcrmiQeci against him the very point they had already passed ' 
upon m the other i A point which it is conceived they deter* 
mined improperly, because of a wrong direction given by the 
«ourt. It could not be known by the plaiotifF's counsel, that he 
could obtain a new trial. It would have been madness to have 
tisqued a new trial; the jury and court being both against his 
client ; when the counsel was satisfied that at another time when 
the law could be properly understood, his client would recover* 
it is not the rule that 15 or 16 years is sufficient to raise the 
presamplioo of payment. It is that which Judge Johnston laid 
down some time ago at Wilmington, in the case ot the admini- 
strators of Quince t». the administrators of Ann Ross, Where- 
as the court here took up the idea broached by Mr. Brown, that 
the rule of presuming payment after 20 years, was when interest 
Was at five per cent. ; so that th« presumption arose as soon as 
ffhe interest equalled the amount of the principal ; and that was 
done in this country at the end of 16 years and a lew months* 
Presuming payment from time» was begun in the term of lord 
Hale, when interest was at eight per ceoc The case in 6 Mo. 
221 in the ;8econd year of queen Ann, is prior to the reduction 
ef interest to five per cent, 

J%i//, Judge, 'The objection is not a good one, and I cannot 
set aside the nonsuit. It is not a sufficient ground for setting it 
aside, that a new trial is granted in the other suit. 

In consequence of which, and of the opinion of the court^ 
che nonsuit was suffered : so plaintiff had to pay all the costs of 
of this suit. Then he commenced a new action; but in the mean 
time naying recovered on the other bond, the defendants agreed 
to pay the money mentioned in this. 

1 must say ^uerc de hoc^ for I believe on the point of presum- 
injj payment, the right tinne is 20 years : 6 Mo. 22- 3 P. W. 
396. 2 Aik. 144. 1 Ch. Rep. 42. i Term, 270. And I also 
"believe that the nonsuit having been forced upon the plaintiff, 
from an apprehension that the satne jury would decide the same 
f)oint as they had just done before ; that such nonsuit ought to 
have been set aside, having resulted from the wrong opinion of 
ilie court. 

Dcvany and Bobbit vs. — 

THE now plaintiffs were surties on an appeal bond, drawn 
differently from what is prescribed by the act of Assembly. 
The Court of Conference had condemned such bonds in other 
cases, and discharged the defendants. Upon this bond, how. 
ever, being with condition " to pay all co^stx and charges in case 
the appellant should be insty^ this court luu entered up judgment 
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against them imUmUr on motion, for the principsl aiid~co«t0w 
The plaintiffs obtained a supersedeas — and ntw moved to b>ve 
the said judgment set aside ; and tbey urged by their counsel^ 
that at this day the court would give ihe nme relief on motion^ 
as they would give on an emdela querela : and he cited Bosan- 
qiiet, 428« French law, 488. 3 BUCom. 406* 4 Mo. 914. And 
be said this was a case which the court.wouid give relief in, up* 
on an audela querela { because judgment being entered uistanter^ 
fhe party bad no opportunity to shew to the court the insufici-* 
^ ^cy of the bond. 

Hall^ Judge, took time to consider, and discharged the super^ 
ff^ntf— raying, that though the judgment was ci^oueous, he bad 
uo power Co alter it. 

Vide Andrews 20, where, to an action of account, the defend- 
ant pleaded that he had fuUy accounted ; the jury found he bad 
not, and assessed daonges : Tbe plaintiff entered final judgment 
and issued execution, and the whole court decided that tbe judg* 
ment was wrong $ and that being irregular, it may be set aside 
onnsotion» 

ffamiltonys. Bullock. 

npHE plaintiff had sued by billln e^ity, upon some equitabha 
•*- circumstance, to give jurisdiction for a sum of money dtJe by- 
bond, dated in times of depreciation ; and tbe question arose, who 
should value the money by applying tbe scale, the court or thf 
jury? 

JBall^ Judge, after hearing an argument, and taking time t4» 
advise, said he would carry this question to the Court of Con- 
fcrenoB^ though his opinion was, it belonged to the jury to de« 
cide. 

Whitehead vs. Bellamy. 

T^HIS was a bill in equity for mesne profits of dower lands, of 
•*• which the plaintiff had been deprived many years, to have an 
account thereof^ and to be paid what was due. The case was 
this :—» Her husband did not die seized of these lands ; they w«re 
sold by jf. feu, before his death, under the royal government. 
Clinch, ihe purchaser un&er the sci.fa, was rued by her for her 
dower, and then he died, leaving the land to Bellamy. To this 
bill the defendant demurred. 

Haarris now argued, first, that it is settled law ever since the 
statute of M erton 9, H. 3, or 20 H. 3, that a widow is not enti. 
tied to damages for dower lands detained from her, unless her 
husband die seized: Here he did not die seizeeL 

E contra^ it w^is argued that equity will entertain a bill fcr tbe 
recovery of mesne profits in dower landa, in cases where the law 



' Halifax, April, iBd^. JIP4; 

wlH.n^, «nd wHl give farther relief than the law VilU and that 
UUa princi|de of equity, that where justice requires a thing 
to be performed, which the law does not enforce^ equity witl 
give relief: 1 Fonb. 20. This principle is enough for our pur- 
pose I for here the estate of Mr, Clinch has been benefitted by 
jreceiving the profits of the dower hnds««^und the plaintiff haS 
lost them when she ought to have received them. If the la# 
^oes HOI entitle her because the husband did not die seiaed, I 
*ask where i&thie difference in point of substantial justice between 
the case of his dying seised or not I If a stranger keeps her out 
of possession, he ought to reimbur&e her as well as an hem 

The objection, that the executor ought not to pay, is Valid at 
law, but it Vill nm avail here* S Brown^ Ch. Ri?p. 620, estab- 
lishes this position^ (s proves likewise all the other points we 
wish. It proves that a court ot Equity will ttnivtrsally give ah 
^account of mesne profits where justice requires it* If Equity 
^*i11 give relief against executors, when at law they are not iiabto, 
because it is just to do so \ why shr.U it not s«Iiev^ the wtdoW fcfk* 
meine profits, although the husband did not die fteicedt -The 
principle which gives the one will give the other. 

Hatt^ Judge, to6k time to consider, and declared the inelina* 
tioo of his opinion to be against the complainant $ but said he 
would consider the case, and if he had doubu^ would- carry it tlO 
she coiu-t of Conference* 



Skeppard*s executors vs. Cook's executors. 

'IpHIS is the action spoken of before in the other case of this 
-^ same name. It was an action of debt on a bond, dated 'm 
I77t*^ payable in 1774. Within 15 or 16 years, the plaintiff and 
the defendant had been at variance, and agreed to be reconciled, 
and the plaiutiff invited him to his house. Cook said within 
the same time, that the bond was given for the lands he had in 
hia possession^ but that |he obligee had not made him a title, 
and he would not pay. 

Hali^ Judge, directed the jury, that from the 10th of March, 
1773, to June, 1784, was not to be regarded in the computation 
of time— -and that payment might be presumed in 15 or 16 years, 
tvUh small circumstances to aid it. * 

They found for the defendant ; and the plaintiff's counsel 
moved for a new trial : and after argument, and time uken to 
consider, , 

Uall said, it is proper that the time for raising a presumption 
of payment against a bond, should be fixed and understood in 
the same way by all the courts. Some other judges have con- 
sidensd that 20 years was the lime : here there is neither 20, or 
even 13 years; so that the presumption has not attached, if 

Ha 
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that opinion be fcot-l*ect. Also, payment pleaded, meantfttr^ 
tnent at the day ; aild If sr>, the evidence proved an admission of 
the debt long since, and of course its existence since the time to 
which this plea refers. Thtre must be a new trfaK 

JIaywcod endeavored to continue the other case for want of 
m material witness ; but Hall said he would not receive any affi- 
davit but the plaintiff hi msplf ; and said to Haywood, "jou know 
>hat it is a rule you yourself have urged." I do not know whe^ 
ther he referred to Wheaton and Cross, Wilncrm^OD, May 
term, 1801. 

Newsome vs. PersorCs admnistratorsi 

THE plaintiff charged for services perFornied in the year \7^% 
and frora thence till the death of the intestate, in 1800. The 
itatutt of limitations was pleaded. He gave credit for a plan- 
tation within three years ; and defendant's counsel examined as 
to the value of this plantation, endeavoring to bring out that it 
was of more value than credited at. 

Hally Judge. For all items above three years, the act of li- 
mitation bars the plaintiff, unless the defendant has made some 
promise to pay within the three years. ' Keeping an account 
against the plaintiff, and charging him with items within three 
years, admits a current account, and amounts to a promise to 
pay the balance ; and so takes it out of the act. The defendant 
in the present instance has produced no such account, but he 
has claimed a credit arising within three years ; and that is equi* 
valent if the jury chuse to consider it so, to keeping an account 
against the plaintiff; and then the act will not bur any part of 
the plaintiff's account. 

Verdict accordingly. 



Wilmington, May Term, i8o3* 
RutUdge vs. Read. 

^AYLOIl, Judge.— The deposition offered in evidence, ira5 
-■- taken not at the precise day mentioned in the notice, but <Jn 
the next day upon an adjournment ^ and it is objected that a de- 
position cannot be taken at an adjourned day, for then the corn- 
missioners by adjourning for weeks or months, might compel 
the party noticed, to remain on exj^oices, or abandon his cri/ss 
examin;ition ; and it is urged, that if the commissioner may ad- 
journ once, he may oftencr — and so adjourn whenever the pariy 
noticed should appear to join in the examination. The caset 
stated would not be allowed of. Here however, the adjouro- 
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meat is to th^ iie3(t ^siy i no time intervening i and that cannot 
•produce thie mischiels apprehended. 

The depoM^iQo was read, ai\d it proved a note dated at 
Charleston^ a^4 th^ endorsement thereof to the plamtiflf. 

The counsel (or th^ defendant, objected that there are but 
two wa^SL of declaring op this note In the name of the assignee* 
The 00c staling it to be a South- Carolina note ; and that by' the 
laws of South-Carolina, it was negotiable by assignment, and 
that it w^ (assigned;^ the otKer aot nxentioning that it was a note 
drawn la Ss^H^th-Carolina^ In the latter c^ae it would be assign- 
able by the laws of ({orth- Carolina, and should upon the pro- 
duction appisac to b^ a note not drawn out of this state. Here the 
II0t9 proved, W2^, drawn in South* Carolina^ and so appears to be 
oa w Cace of it^ (t should not be given iu evidence, because 
variant fcoA. th.e declaration.— xlf declared on as a note drawn in 
$outh-Caroiina^ th^rp the allegation^ that It is. assignable by the 
taw of Sou.th-CaroHn;i, is a material one^ and should be proved* 
llere it is, not proved,, apd the plaintiS* ther^fere. should not be 
pemvitted to recover,. , 

After this objection, the phhitiiTgave evidence of a promise 
tP pax tp. £lutlec}ge,, th^ 4psi^nee, the amount of the principal 

^- ^ebt. ' 

' ^'Taylor^ Judge.-r-I am at present of opinion, that the object!- 

^ ai^e good ; and that a note drawn in South-Caroliaa,. cannot 

considered here as endorsable, unless it be proved' tP be the 

4i of Siputh-Carolina,, that such notes are assignable*. I know 

/ivately,. that by the laws of South- Carolina, such notes are 

^ignable f. but ( cannot s^y judicially that they are so, unless 

t were proye^^. Xx cannot be proved by parol, because the 

iws themselves ax:e better evidence, and may be had. As to 

Jie express promise that renders the defendant liable to the ex« 

tenjt of the pi;inqipal sum, I am willing however, that a new trial 

•hduld be moved for, or the case removed,, iq order, to have 

(orthier consideration of this [>oint.. 

Verdict for the principal sum on the e3q;>res8 promise^ 
or a new. trial was moved for and. granted upon the 
ground, of si^r^rize.. 

1! X^. assignees of Bo^rday vs.; Cutsotu, 

TAYLOR, |udge.--T-Thi.s being an action against a* debtor of 
the banl^rupt, producing the commission and assign liienC,. 
is a proof of the trading, bankruptcy, the time thepeot^ and ap« 
pointing the plaintiQi^'s assignees. Wer,e this a debt due frota 
Gibbs and Barclay, I am of opinion, that as the assignees o£ 
•Barclay bad sued, and no plea in abatement put in, that they 
may recover a moiety. I am of opinion also, that a creditor of • 
Oibbaacd Ssu-daj^, may be a wiiocss to grove the dcbCdttC^ te 
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Barclay, if it be proved that the separate estate of Barcfay wffi 
pot suffice to pay bis separate creditors : for, as the creditor op« 
on the joint (und mvist first apply to the joint fand, and the se« 
»arate creditors to the separate fund, if this latter be exhausted 
\y the separate creditors, a creditor in the joint fund can have 
uo interest in placing the demand in i|uestion in the separate 
fund ; and in so doing, he diminishes the joint fund out of which 
his dividend is to come. I am of opinion also, (hat Gibbs, the 
other partner and bankrupt, may he admitted as a witness to 
prove the debt due to Barclay, for that tends to diminish the 
fund out of which his allowance is to come. 

A demand against the bankrupt, which the defendant has 2C« 
quired since the bankruptcy, cannot by the express words of the 
act, he set ofT against the assignees. Of this nature is a debt 
]>aid by the defendant since the bankruptcy, as a surety before & 
so ako is a debt arisen by delivery of goods to the bankrupt bf 
the dtfendant since the act of bankruptcy committed. 

Mulfard vs. » .^m ■> 

TAYLOR, Judge* If this were what it is represented to b§ 
by the defendant^ counsel ; a contract made between th6 
plaintiff and the defendant, to vest the property in the defendant 
for the purpose of defeating creditors,andthento be for the uso 
of the plaintiff; I should not hesitate to say with him, that this 
court would not enfarce the return of the property. But this ii 
txot that case. He permitted the defendant to purchase the slave 
.ifv question, apd to pay for him at a low price, with a promise 
on the part of the defendant to return bim whenever the plaintiff* 
could reimburse him. He has tendered the money, and my 
opmion b^ he should have back bis negro. 

Qeqreed accordingly 4, 

Anonymous^ 

TAYLOR, Judge. The deposition offered in evidence, doe& 
not specify the place where taken, and for that reason it 
cannot be read ; i)ut I do not see why the party who.wisbes ta 
use it, may not be permitted to prove* that it was taken at the 
place ippentioned in the notice^ And clearly the comioisaioaeY 
Q)ay now amend the caption by inserting the place. 

JHe was presemt and did so, and the deposition was read« 

npAYLOR, Judge. The defendant has pleaded aaoihcr Wtf 
,^-*- pending in another court for the same cause; and this if 
Tleftitd by tlie replicatioo^ Tbc piropcr way uow to be pursucii^ 
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irt to refer it to th^ master, to inform the court whether the plea 
be true or not. t 

Dennis vs. Farr. 

TJ JECTMENT. The plaintiff proved tide to the whole tract 
^ to have been in Wilson and wife, from whom he parchaacd 5 
but a^} to part, the defendant had been in poesession, and was so 
at the time of the plainiiff^s conveyance to him. He claimed to 
certain lines which he supposed included part of the land the 
plaintiff claimed. These lines, however, it was proved on this 
trkl, really included other lands out of the plaintiff^s. bounds ; 
and then he was in possession, claiming to certain bounds. 

The counsel for the nlaintiff cited the case of Symonds uid 
True Blood, and urgeJ^ that here the defendant had defended 
Tor the whoie^^when, as to part defended for, there had bee« 
possession in the pluintiff ; and if in such case the plaintiff was 
in possession of all as regarded the act of limitations, he was also 
In possession as to the objection of selling a right of entry. 

Judge Taylor doubted much if there was not a difference be- 
ti^een the cases, and directed a verdict for the plaintiff: but -as 
•to the field occupied by the defendant at the time of the convey* 
^nce to the plaintiff, he reserved the same for further con6idep« 
auioa* 

Reardon vs. Guy. 

RE ARDON had entered and paid for a tract of vacant Uod^ 
and his grant was suspended by Guy. This suspension 
'Was tried in the county court of Duplin, and a certioruri was 
obtained by Reardon. 

And now Joedyn objected, that the act of Assembly had de* 
nied an appeal ; and this court cannot issue a certi^rari^ for that 
is to exercise appellate jurisdiction as substantially as if it had 
come up by appeal. 

Taylor^ Judge. The jurisdiction of this court cannot be ta- 
ken away but by express negative words ; where an a^eal is not 
* allowed by law, a certiorari is the proper ^remedy : for suppose 
injustice done in the proceedings either by the court or jury, 
snust the party have no relief against it because he is not allowed 
an appeal ? No,' eurely. He shall then have such remedy as 
auits his case ; and a certiorari has been used as the proper one 
for many years back. This certiorari was obtained on an affi- 
davit, stating the grounds of requiring a new trial. That is not 
contradicted by any cross affidavit, and is to be taken ss'truc : 
Therefor^ let 4 oew trial be granted* 
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COURT OF CONFERENCE. 

June Term, 1803. 
Den^ on the dmisc ofSwar^^ v^Mcrcer. 

THIS cause now came on to be argued before this court ; and 
was argue4 by iIuywQo4y for (he defend^ut, and by Braum^ 
for the plainiiff. 

Haywood^ for th^ defendaDt-^wWere it oot for the clauaes in 
17a4, ch. S^^aep^ f« and cb. 10, sec. 3, the mother could bav* 
no prcteneionst Before this period she could in qo event iiw 
kerit« Let it be incjuired then, how the estate would have de- 
scended, bad those clauses been omittl^l, and we shall find the 
estate would have gone to the father's sister of the half blood oii 
the mother^s sidct L^t it n^i^t be inquired in what cases those 
clauses admit of the succession of the mother, and it will be found 
that the case before the co^rt, is not one of those described v^ 
the act ; and consequently that the claim of th^ lAOU^.e^ c?L9Po^ 
hinder the succession of the father's half sister^ 

In order to discover hpw the land would have gone, bad; the 
clauses rel erred to been omitted, let \i be asked how the l%nd0k 
would have gone had John Swann died without a child ^ Sqj 
condly ; how they would have gone, had his son died, not leav*. 
ing a mother? For >f iu both these instances they would have. 
gone to the father's half sister, they will still go to her unless: 
the said clauses warrant the claim of the mother. Thirdly : \ft 
tt be asked, in wha( case can the mother succeed under those 
clauses f If it be found that the case before the court ia not one 
^f those described in the said clauses, theu is the mother's clairp^ 
at ai> end ; and that of the father's aister of (he h^lf blood., ii. 
good. 

First 3 how would the lands have gone, bad John Swann died 
without a child ? The act of 1784, ch/22, sec, 3, answers— r-*'' If 
^^ any person dying intestate, should at the time of his or her 
«^ death be seized or possessed of, or have any right, title or ix|- 
«^ tere&t in or to any estate or inheritance, in lands or other real- 
^^ estate in fee simple and without issue, such estate or inherit- 
^' ance sliall descend to his or her brothers jl and for waut of 
^^ brothers, to his or her sisters, as w^ll those of hftlf^ blood iifi. 
<^ those of whole blood, to be divided ^monpt them eq^ially, 
*' share and share alike, as tenants in comng^on, and nojt adjoint, 
«^ tenants, &c. Provided, that when the estate shall have de-- 
^^scended oq the par( of the father, and the issue to whom such 
^^ inheritance shall have descended, sh^U c)ic ifltitbput isauci m<^le 
^* or female, but having brothers or sisters of the paternal side 
^^ of the half blood, and brothers or aistera of the maternal Udq 
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^ tlso ofttie half bIood> such brothers and sisters respectively of 
*^ the maternal line, shall inherit in the same manner as brothers 
*' or sisters of the whole blood, until such paternal line is ex- 
*^ hausted of the half blood $ and the same rule of descent and 
*^ inherttance sh^l prevail amongst the half blood of the mater« 
** nal line under slmila^circumstances, to the exclusion of the 
** paternal Itne.'^ In other words, John Swann^s brotiiecs and 
sisters of the father's side of the whole and of the half bloodi 
shall succeed 4 but if there be none such, then his brothers ttnd 
listers of the half Mood on the mother's side : and who is that 
in the case before us i The person under whom the defendant 
claims, his father's sister of the half blood on the mother^s side^ 
•Were it not then for the clauses above mentioned in favor oi 
the parent, the lands in c^stion would belong to this pt^rs$m 

Secondly : to whom would they belongs had the son of John 
died, not leaving a mother t The act of If 84, ch< 22, sec. 4, an« 
swers-**^^ The same rules of descent shall be observed when tho 
>^ collaterals are further removed, than the children of brother*^ 
** and sisters.'' What rules of descent ? Why, that the halt* 
felood shall uke equally wich the whole blood, under the restrict 
tions contained in the proviso to the third clayDM ^ that is to say, 
the father's brothers and sislera on the fathcr^s aide, both of the 
srhole and half blood j and foi want of such, his father's brother^ 
ftnd sisters of the half blood on the mother's side. In the pre* 
Bent case, who is that ? The person under whom the defendant 
claims, the father's sister of the half blood on the mother's side* 
The defendant then would have been entitled, had there been no 
mother. 

Thirdly : In what cases can the mother succeed to a son^s es- 
tate under 1784, ch.22, sec. T, 1784, ch. 10, sec. 5? and is thi§. 
one of those cases ? This is a case where the lands descenderl 
from ilie father to the son* The first case inentioned in thv %<; 
clauses, where a parent shall succeed^ is where *' the estate haa 
•^ been derived in fee from such parent i" 1784, ch. 22, sec. 7% 
The act necessarily means a derivation from a parent by some 
tanveyance ; lor it means a derivation by descent or devise from 
t|>arcnt : then the parent must be drad before the death cf the 
child. This is not a case of lands conveyed to the child, but of 
lands descended irom the father $ therefore out of the clause in 
question, and under tlti operation of the other pans of the act 
before spoken of. The next case described, is where the child 
actually purchased i " Then it sh^ll Ix veated in the father if 
•* living, but if dead, then in the mother for life j and after the 
*^ death of the morther, then in the heirs ot such intestate on the 
** part of the father ; and for want of heirs on the pan of the fa- 
** iher, then in the bcirs^of such intestate ou the part of the mo- 
** thcr ;" 1784, ch. lO, tec. 3. The present ib not a case of lands 
actually purchased by the child, and is therefore out of those 
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dautes, and under the operation' of the olHer parts oFtHe aA 
The last case described in these clauses, is wht're the buds xfitrh 
etherwise acquired; then they are to go ♦* first to the fkttier^ if 
•• living ; then to the mother for life 5 then to the heirs on tht 
^part of the father ; and for want of such, to the heirs on tht 
•* part of the mother :" 1784, ch. 10, rec. S. These wotdtf art 
put in contradistinction to the two former cases, and are it^ 
tended to describe some case, other than a derivation hy cot9> 
veyance from a parentf and other than an actual purchase by the 
child. They do not mean acquisition by descent from one pa- 
rent, so as to enable soother parent to take : for these reastins^ 
First— because the Tth clause contemplates a case where thcrre 
is an equal chance for both parents to be alive to t^ke ; the Uoifa 
are to go to iht father^ if livings and to his heirs ; but if dead|to 
the mother or her heint / as much as to say, if both be alive, the 
father shall take ; if the father be dead, the mother shall talce.^^ 
The case meant then, is such an one as may occur, both parents 
. being alive ; and that is not the case of a descent from either^ 
rent. If the land descended from the father, he must be Atzi; 
if from the mother, and the father be dead, she must also« The 
act speaks of a case where, if the father be dead, she may be alive 
to take. It shall go to the father, but If he be dead, to the mx> 
ther. They do not mean acquisition by descent from a p%rcat, 
because by the clause of 1 784, ch. 10, if the father be alive, he ts 
to succeed, and his heirs forever; then if the estate descezuM 
to the child from the mother, and the child die, the fiather's 
family inherits; if it def^cended from the father, then after (be 
death of the mother, it shall descend to the heirs of the father. 
This cannot be the meaning of the act ; the words V othett^ise 
acqnired,'^ are Intended of some case n(»t involtitig suchtifijuit 
and unequal consequences. Suc!\ capcs there are, and they 
shall by and by be mentioned* Again*: they do fK>t mean a 
descent from a parent, because by the third clause of 1784, ch* 
10, if the father be dead, and the mfither succeed and dre, the 
estate shall go to the heirs on the part of the father ; and for 
want of 8Uoh« to the heirs on the part of the mother. If then 
they mean a descent^ lands descended fn;m the mother (the is* 
ther being dead) will go to the heirs of the father. This cai^act 
be ; for it contradicts the spirit and letter of 1784, ch. 22, sec. 
3 & 4 ; the rule of descent amongst collaterals further removed 
than the children of brothers and sisters, namc4y, amongst un- 
cles and aunts, shall be the same as amongst brothers and ^ti- 
ters ; that is to say. brothers and sisters or uncles and aunts on 
themothei*s side, shall exclude those on the father's side, where 
the lands dcBceudfd on the sidt of the mother. Yet if these 
words mean a ('c«»ccnt,limds descending from the mother to the 
S'>n, p.'^d hr dyir*]; wiihf)»it children or brothers or sisters, will 
go, if tiiC iaihcrr bi: dead, to the heirs on the part of ih« fi^Uier i 



itafcigb, June, i8o|. J549 

ifc^ Itt^ myi to UQcIea and aunU on the father's side, in exclu* 
^joo of the udcles and aunts on the mother's side. Therefore 
the coQstrucuoD conteoded for on the other side, is not only un- 
just and destructive of equality, but a\so repugnant to other 
clauses, in the act of descents. Such a construction ought to 
be avoided^ and some otht^r adopted, which will neither operate 
ucjustly nor unequally, nor be repugnant to the foregoing parta 
of the act* If such an one can be found out, then that which as* 
_^lgn&to th^ j^yords in question, a signification comprehending 
the casefof an acquisition, by descent, from a parent, and coti* 
«equently a meaning productive of injustice, inequaHty and re- 
pugnance, must be avoided. Again: they cannot mean ah ac* 
quisition by descent, because 1784, ch, 10, sec. 3, contemplates 
such an acquisition as leaves it to accident, whether the fathet 
jhall be living or dead at the time of the child's death } and sudh 
A oiae as by such accident of the father's death before the child's, 
liwy carry the estate to the mother ; whereby the descent may he 
4ili6ridby the accident ofdeathy and the paternal line xchich isfo' 
pared in all. other instances^ be deprived of the inheritance by nu'eh 
. accident* Also, the case here contemplated, is such an one, 
where, agreeably to the spirit of the act, tht fother'^s family 
.ought to have the lands, in exclusion of the mother's famUy ; at 
. hc^^t preferably to the mother's family* Can this be meant of a 
Jcscent f Is it not agreeable to the spirit of the act; that the 
.jBOtber's relations sbaU have the mother's esute, preferably to 
the fathers ; and the father's relations his estate, preferably to 
the mpther's relations ? Or can it be said that these words 
•m^Q a descent from the father, and not a descent from the 
. mother f 

The preamble to sec. 3, of 1784, chap. 10, converses about a 
case, where the mother is alive, and the father by accident dead, 
at the time of the child's death, which accident transfers the es* 
ute to the mother and her heirs under 1784, chap. 22, sep^ r« 
Now such an accident could not fall out as an accident^ m Ihe 
laads had already descended from the father to the son <^ing : 
-it could not be an accident that he was dead at the son's death ; 
4lcould.not be an accident that carried the estate to the mother 
and her heirs ; it must (if the words, otherwise acquired^ mean 
such ^ case) go to the mother in spite of all accident* But if they 
mean lands conveyed or devised or the Uke^from some person other 
than a parent^ -then such accident may convey the estate to the 
mother and her heirs ; for then it may or may not happen that the 
father is dead at the time of the child's death. Laads by de- 
sceAt from the father, if included in the words otherwise* ac« 
quiivd^ were not. subject to alteration in the line of descent, by 
tne acctdeou) death ol' the father before that of the child, but 
inevitably went to die mother and her heirs; yet otherwise] ac* 
quired did iaclmde a case, subjected tosuoh accident and aiterati« 

12 
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•n ; the preamble declares ii therefore not the case of a de^ceptt 
The prctmble speaks of a case where the death* of the. father 
may or may not happen before that of the child, therefore, r;ot 
the case of a descent from him to the child. 

Again : If they do not mean lands descending from the fa- 
ther, neither do they mean an estate descending from the mother ; 
for the contemplation of these clauses is, that she may be alive, 
though the father be dead ; it is to go to her, if the father be 
dead, for life. This cannot be meant of an estate coming from 
her by di^cent. 

Again : These lands do not mean a descent from the mother, 
and neither do they mean a descent from the iather ; for they 
are predicated upon a case, in which there may be a defiexi6a 
of the heritable line by the accident oi one person's dying before 
another, which deflexion is guarded against by the act of 1/84^ 
ch. 10, sec. 3 ; if the father be dead and the mother aliye, that 
accident shall not change the heritable line. Is the case of the 
descent such an one I Take the case of a descent from the mo- 
ther; if the child die before the mother, the husband is tenant by 
ihe courtesy after her death, and the inheritance goes to the heirs 
on the part of the mother : But if by accident the mother die 
first, and then the child die, the estate goes to the father and his 
heirs ; if by accident the father die bef(jre the mother, and then 
bhe die, her estate gbea to the son, and on his death without chil- 
dren, &c. to her relations ; but if she die before the father, and 
then the son die without children, frc. the estate goes to the b- 
ther's relations. If then a descent be included in these words, 
xhe act provides indeed against conveying the estate from tke fa- 
ther's family by the accident of his death, but it causes the ac- 
cident of the mother's death before the son's to carry the estate 
from her family : incidit in Sajllam qui vuit vitare Charybden.^^ 
We take away one evil and plant another in its place. Before 
the latter act, if the iather might succeed to her estate, she also 
had a chance of succcedinc; to his, supposing the words in quts- 
tien to mean a descent. But supposing they mean this, the lat- 
ter act does tokens great injury, by taking the chance from her, 
and by subjecting her estate to a liabiliiy oi vesting in the fath^'s 
iami*y. The act could not intend this, and therefore the clau-scs 
speak of some other case than that of a descent ; they cannot 
mean a case where it would be inconsistent with the preceding 
jarts of th^act, to carry the estate from the moiher'^s family to 
t:je father's, by the accident of her death, before the death of the 
child. These words must be intended of some case where the 
general spirit of the act prefers the claims of the (ather's family. 
l*hat case will be presently mentioned, and is not a case of lards 
descodiog from the mother. The words in question are not 
Viei^nt to comprehend the case of a descent from ihe father. — 
Because on the death of the husband ii there be no child, the 
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widow is entitled to one third for life, the brothers and sisters, 
and for want of such, the uncles and aunts of the husband^.to the 
tee simple. Why give her the whole, when by the death of the 
child, after that of the husband, she stands precisely in the same 
circumstaaces, as if there had been no child originally? Once 
more, they arc not meant of a descent from the mother, because 
ff the child die helorc the father, he is entitled to the estate for 
life, as tenant by the courtesy ; why then give him the inherit- 
ance, when by the death ©f the child, after the mother, he stands 
precisely in^ire same circumstances as if at the death of the mo* 
ther, the child had not been living i If then these words do not 
xncan an acquisition by descent, what do they mean, consistent- 
ly with the other parts of the act, and with the equality and jus- 
tice We contend for ? They mean an estate acquired neither by 
conveyance from a parentis nor by actual purchase, nor yet by de- 
Scent from a parent ; they mean an estate acquired by gift and 
conveyance, or by devise, or perhaps descent from some person 
other than a parent. Then will it not be unjust, nor inconsistent 
Vith the former parts of the act, if the fathcr*8 family be pre- 
fcrre'd to the mother's. Thfcn the mother^s estate will not be 
carried into the father's family, to the exclusion ^f the mother's 
family. Then the uncles and aunts on her side, are not exclud- 
ed from a share of the estate descended from her* Then the 
third and fourth clauses, introducing such uncles and aunts inia 
the succession, where the child dies without children, and with- 
out brothers and sisters, will not be superseded. Then will the 
father and mother both stand an equal chance to succeed agree- 
' AiTy'to the contemplation of the act. Then will appear the ne- 
cessity, justice and propriety pf saying that the accident of death, 
/hall not carry the estate from the father's family, which as the 
act says, is found in all other instances, meaning in all instainees 
except in cases of lands descending from the side of the mother* 
^nd then will not the land descending from the lather, be carri- 
ed into the mother's family, in exclusion of the uncles and ^nts 
OA the father's side. But such estate will descend to them ac- 
cording to the directions of the former part of the act, without 
^he absurdity of giving the mother's estate to the father*^ family 
in all events ; and without the contradiction of giving the father's 
beirs and family an estate, which the third and fourth clauses 
gives to the mother's heirs, in exclusion of his* And then wilt 
be satisfied the preamble to the fourth clause, stating the old rule 
of excluding the parents in all cases,, to be often, not always, in- 
jurious'in its consequences, thereby inti'roating that the aherati- 
Qa to be made iti the old law, wilt be comprehensive oi some^ but 
not of alt caseSj'vihcre a child died intestate, without issue, and 
not leaving any brother or sister. Another idea Which may now 
be mentioned is, that if lands be conveyed by the father to thcsoo, 
they shall, on the death of the aon without issue, brothers or ais^ 
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ler»» return to the parent from whom the ^me vere SerU^M^ 
liuch ^conveyance : The j cannot in any event go to tfat; jnf>fheif^ 
hmdy. And can we suppose that the same Uw- which is ao aojd^ 
QUS 19 preserve the acquisitions of the father's family, to tKfe 
aaaau£ famUyy in the case of. a conveyance, would not beeqisaily 
anxious for the same thing, when the estate came by descent irom 
the fatheii's.family} Why exclude the mother forever in tli« 
case ola conveyance^ and introduce her in the case of z descent t 
Thia proves the words otherwise acquired do not mean to em- 
brace the case of lands coming to the son by descent from his'f^ 
ther. 

. If then thelrue meaning of the words otherwise actpuredj on- 
ly comprisea lands acquired by gift or conveyance, or by devise^ 
Of perhaps descent from some person other than a parent; uirl 
the other .words in the clauses in question, only cou^priae lands 
conveyed by deed from a parent to his child, or aciualiy purctux^ 
a^^ by .the child; and if the case before the court be none of 
those,, it follows, that the claim of the parent beingnot supported 
fay eithef of the clauses of 17M^ ch, 22, sec. f, or 1784, ch. lOi, 
sec. 3, js not supported by any law whatever ; and that ij^is 
e^tjt must be regulated by the other parts of the act, in the same 
manner as if the clauses in favor of the parent had not been tn- 
tyoduced : and in that case we have seealhat the land in contxo** 
^rsy belongs to the defendant* 

I am not apprized of the course which Mr. Brown's argtr« 
nueot will take^ and therefore I cannot say any thing to it : But 
I trust it cannot be of force enough to shew that the reasons we 
oS';2r are not deserving. of some attention. 
. Srawn for .the plaintiflf. The great importance of this case^' 
and the still greater importance of the question, demand diat ar 
circumspect and comprehensive view of the subject aheuld b« 
taken, and will excuses aliglu reference to some common kam-' 
ing. The legislature, no doubt, have a right to regulate the suc^' 
cession, to intestates estates, in such manner as will most pro* 
mote the interest of the community. But if the public policy 
doea^ not point out any particular rule, some of the relations of 
the deceased have claims which ought not to be disregarded.-^ 
Of these, the claim of the parent is conspicuous, others are vo« 
lunt^ersj but they appear as purchasers for the meal valuable of* 
considerations. They, and particularly the ihother, have nurs^.^ 
^ed the intestate in his infancy, watched over him in his sictneBs^ 
and with great care, anzipty and expence raised him perhaps tu' 
manhood : l*he child then owes them gratitude and compeosati^* 
on,, and if he dies without issue, tt would be his duty, and wo 
m^y presume that it would be his inclinstion also, to leave them 
hia property, * Accordibgly, we Gnd that in England and in this 
country, the statutes of distribution which are founded upon the 
duty au^aapposed inoUnatioa of the decea3ed2 places the succcav 
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flM» #f the pMQtt of the tatfistate immedicteljr after tlitt of hifl 
^bildreo, and in Gt:r(nan)% rtrason was ufialile to decide tetween 
-tbe cqaal pretensions of the intestate's parents and chitdretiy and 
^erefore reierrrd it to the chance of a battle. 2 Bi. Conu 504'. 
-With regard td lands however, the moiht^r and the half blood 
^rere excluded from the succession by th^^ feudal policy, wMch 
regulated the descent of real estates, in this country, till the ytar 
1784, and cooiinuds to do so in England at this day. 

The norihern adventurers who overthrew the Roman £m« 
pire^ found that they had byi conquest, got possession of coui»* 
tties, the inhabitants of which were far more numerous than 
themselves : and in order t& preserve both themselves and their 
fxmqtiesis, they established that polity^ to which we have given 
the name of the feudal s)»sk- to ; the object of which was to have* 
tfa army of their own 'countrymen, always ready to defend the 
state against domestic insurrection, or foreign invasion. For* 
this purpose; they seized and parcelled out the lands among' 
^emselves, to be held by th^ tenure of military services, oa' 
cotidition that the possessor should hold himself in readiness td' 
•erve in the army when called upon* This was sufficient provision* 
hr the time then present ; but in order to provide for the time< 
then to come, it was also necessary tl^t they should preserve thtf* 
iohertunce of those feuds in their own family ; for if those teudt^ 
passed into the hands of the conquered, it would be puttings 
arm» in their hands also : And as those adventurers were .either' 
aoder the necessity, or chose to marry with the conquered, they 
easily foresaw that if the mother or her children, hy another 
husband, perhaps of the conquered; could in any cz-dc succeed^ 
it would carry those limds, and with them^ nuUtary power, into 
the families of the conquered. To guard against this, they* 
eetablrshed a number of very unnatural; but for them very poli«- 
tic, canons of descent ; one of which relating to the present sub- 
ject^ was, that the heVrs should be of the blood of the first puv* 
chaser, who was their countryman, and was suppoaedto have 
enquired the feud on account of hit personal merit : Thisguard^ 
ed lands which had descended to the person last seised 9 and 
then that in the toUateral inheritance, the male stock should be 
preferred to the female, guarded all cases where the persOn bst 
aifized had purchased. If then, in England, the conquerors and> 
conquered got amalgamated, and all distinctions between them 
lost, the reason of the rule ceased ; and the rule itself ought to 
bwe ceased also^ The reason never applied to this country, nor 
ought the rule. Thes^ truths are acknowledged and verified 
liy« the preamble to the 3d andTth sections of 1784, cb. 22 ; and 
also by the most intelligent and enlightened modem English 
writers : Paley's Mar. PhiK page 228, 9, 3* That spirit of in« 
qiiiry and reformation which led to, and had been excited by 
tilt rcvolutioD| induced the iegiylaUK^ of this cowtryi as sooa 
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m the refonnation of the |;overnni«Dt had beoQ achieire^ tii 
gft about reformiDg the Uw of succession to intestates, t^he 
ciutyaod the presumed inclination ot the deceased, had longbeei^ 
the governing principle in the succession to personal property ^ 
aknd there \ras now no reason why the succession to real property 
should not be governed by it also. Accordingly, the legisL- 
ture, in April, 1784, ch. 22, in effect, enacted that we should no 
longer regard the blood ol^the first purchaser, or the dignity of 
the paternal line, but should be solely governed by proximity of 
blood, to the person last seized. This I thirk mystli warran^* 
ed in saying ; although in some points, their prejudices srem tf> 
have got something the better of their principles. In support of 
this, I observe, that the act of April, 1784, ch. :i2, sec, 5, enacts^, 
** That if any person dying intestate, at the time of his or her 
<^ death, be seised or possessed of, or have any right, tide, or 
^ interest, in or to any estate or inheriunce^ in lands or other 
^* real estate, in fee simple, and without issue ; such esute or ii|* 
" heritance shall descend to his or her brothers ; aad for want of 
^ brothers, to his or her sisters, as well those of the half blood 
^* as those of whole bbod, to be divided amongst them equally, 
^^ share and share alike, as tenants in common, and not as joint 
*^ tenants ; and each and every of them shall have, hold and en- 
" joy, in their respective parts or portions, such estate or inherit- 
** ancc as the intestate died seized or possessed of, or entitled 
•* unto.'* This part of this section enacts, that where any per- 
son dies without issue, and intestate, seized of any estate or 
inheritance, without making any difference whether that estate 
was acquired by descent or purchase, it shall descend to the in* 
testate^s brothers, as well those of the half blood, as those of the 
whole blood, without giving, any preferjcnce either to the pater- 
nal line, or those who are of the blood of the parent from whonk 
the estate descended to the intestate. Then passing over for 
the present, the clause, providing always ; in the latter end of 
the so^4 section, it is provided also, that if any brother or sister 
of the intestate should have died in the lifetime ofsuchintes^ 
fate, having children, then those children shall stand iu the plac^. 
of their deceased parent. 1 hen sec. 4 enacts, that the same 
rule of descent shall be observed amongst distant claimants aud\ 
collaterals. The same rule of descent ; that would he, giving no. 
preference either to a paternal or maternal relation, or to the. 
blood of the first purchaser, but solely regarding the proximity 
of kindred. Then what difference does the clause, beginning, 
provided always^ make t I say, it proves the general principle, 
at the same time that it operates as an exception to {xi-^Excep^ 
tio probat regutaw. It provides only where the estate descends 
ironi one ot the parents, and there are brothers and sisters of 
the half blood of the paternal and maternal line, that those who 
arc of the l.atf blood of the line from which the estate descended,. 
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ibati inbertt 5/)!cly to the exclusion of the other half blood. But it 
ina1ct:s no further alteratioo ; and therefore, if there were no 
half or whole blood brothers of the line from which ihc estate 
descended to the Intestate^ but half blood of the other line, that 
half blood would inherit, by virtue of the prior part of the slc. 
tion, to the exclusion of uncles and other relations of the line 
from which the estate descended : So that in cases where the 
land has descended from a parent, it respects the blood of the 
first purchaser ; — for example, an estate descends tx3 J. S. 
from his father ; J. S. dies without issue, leaving brothers of 
the patimal line of the half blood : in such a ca«*e, the brothers of 
tke patffrnal line of the half blood, wouid inherit solely, to i£c 
exclusion of the brothers of the maternal Imc of the half blood ; 
but if J. S. had left brothers of the rauternal line, and no bro- 
thers ol the paternal line, then the maternal half brothers would 
inherit, to the exclusion of the paternal uncles, and all othei^s. 
But in cases'wherc the intestate had acquired the estate by purr- 
chase, this clause miikes no alteration ; so that there, proxiinhy 
of kindred solely is regarded, and both half bloods inherit share 
and share alike, according to-the first part of the section. Then 
section 4 enacts, that the same rule ot descent shall be observed 
Jimong distant lineals and collaterals ; that is, that in cases whete 
ilie Intestate has acquired the estate by descent, and where the 
claimants are in equal degrees of kindred, the blood of the first 
purchaser shall prevail ; but where the claimants are not in equal 
degrees of kindred, then proximity of. kindred shall be prefer- 
red, without any regard to the blood of the first purchaser : and 
in all cases where the intestate has acquired the estate by pur- 
chase, proximity of kindred shall prevail, without giving any 
|irefercnce either to the paternal liDc, or to the blood of the first 
purchaser, — For example; J. S. dies intcbtate, witlioui issue, 
aad without brothers or sisters', or the i&sne of sucli ; being at 
the time of his death, seized in fee sim-jle, of a real esiau, 
which had descended to him from his tather, and of another 
which he had purchased ; having one paternal and one maternal 
tincle ; in such a case by this law, the paternal uncle would take 
the whole of the estate which J. S. ha<l inherited from his fa- 
ther ; and the one which J. S. had purchased, would be equally 
divided between his said two uncles. But suppose there h-tl 
been no paternal uncle, and a grand uncle had been the nearest 
leUiton of the paternal line ; in such a case the maternal un- 
Vle would have inherited the whole of the real estate of J. S. 
'AS well that which he had inherited from his father, as diat 
which he had purchased. This I tike to be the true exposition of 
Sec. 3 & 4 ; and if so, it will by shewing the principle which ihe 
L'»5isl«itare lud adopted, and the spirit by v. hich it was actuated, 
be of use in the tuture (Onstruction of s«-« lion 7, on which the 
present quebtion arisec ; Lu: though uacUil, 1 hope u will be tou::d 
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not to be ab«olote1y necessary : but tbe consuticticn I fihtllcoi^ 
ttnd for; stancU upon other plain and firm groonda-^^o ti>*t iff 
should be mintukrn in what I have hitherto advanced, still the 
jihiniifF will be entitled to recover. The legislature, hariug bjr 
Fcciions 2, 3 and 4, regulated the succession of lineal dt* scetid* 
auts and collaterals ; it then only remained to arrange the suo 
cession oF the parents, which is the declared ol)ject ol section 7 } 
which, in a preamble, recites the mischirf intended to be vcmew 
died, " Tliat where any person seized of nn estate ^j inheritantit^ 
(no matter whether that estate was acquired b}- purchase Or de« 
Si cent) dies intestate^ and zvithotit iisttc^ and not leaving any 6r^ 
ihers or sisters^ -such estate descends to some collaterai reiaiion^ 
notwithstanding that the intestate mm/ have fiarents living*^*^-* 
This the legislature consider as a thing not luunded iti reasson, 
and iniquitous ; and therefore propose remedying it in the trO* 
acting part, which follows immediately in the same secftoii, be* 
fore their idea got cold ; and enacts, ^^ That in case of any per* 
*^ son dying intestate, possessed of an estate of itiherttaoGef 
*' without leaving an issue, nor having any brothers orststcrs^ 
*' half blood or whole blood, or the lawful issue of sndi, who 
*^ shaU smvive, the estate of sush intesute shall be retted in if^ 
** simple, in his or her parent from whore the same was Ar/Vrrf.'* 
Both parties are agreed that this provides evidently for the 
case of a gift by a parent j for the estate is to revest in thopar«nc 
from whom the same was derived, on the supposition that tkzt 
parent would be alive ; which could not be in any other case bet 
that of a gift by a parent. If the lands had descended from a parent^ 
that parent must have been first dead. The expression is derived^ 
not descended^ and vests in i\it parent^ not in the heirs of. the parent. 
This re-vesting was only to take place where the intest^e died^ 
without leaving any issue, or any brothers or sisters, or the \Mm-^ 
\\\\ isen^ of such who should survive ; so that if the land bid 
been given by the father, at>d there had been a brother or siMcr 
of the maternal line of the half blood, that brother or sister would 
have taken, in exclusion of the father: and so, if the ioKK 
had been given by the mother, &c. So much was tke iegisfs- 
ture disposed to regurd proximity of blood, to the person kst 
seized, and to look no further than follows^ ^> or if such estase 
♦* xvi;re actualli/ purchased^ or otherwise acquired by such iniestate^ 
*' then the .^iiv.f sfuill be vested in the father of such infestote^ if 
*" livings but ifdtiidj then in the mother of such inlest^ile^ and htr 
^^ heirs ^^ Ic would be roispending time to dispute aii^u the 
mcaiiii-.g of ihc expression, actually purchased ; suffice it to s;«y, 
that it is one mt*ans of acquiring ^ real estate; and it desctnt ;s 
anoiiier mfan& of a( quiring a real estate, the prtsent case is .sure- 
ly within the words otherwise acquirtd^ being an estate acquired 
otherwise than by actual purchase ; and under the present ciicnnn- 
sunccs cue mother oiight to succ«cd« First, because tlie words 



M^ eltf fishre ^ncHigli, to indode the case of descents and all o* 
fiereaaen ; and are so used by the most correct and approTed 
law writcfs— 2 Bl. C. 200, 241 1 2 Wood, Vin. Lee. 250, 265. 
fck Hard wick'iamr of forfeiture^ 7. &c. These three authors may 
wkW pro{ine4y be said to be th«r most accurate, scientific aifdele^' 
gmt wtkers on the EngUah law, and shew in the places cited, 
and others, that acqairing an esute signifies getting by any mcana 
whvteret*, and does expressly include descents. If necessary, 
many others may be cited. Then the maxim, expresshgen^akf 
in^elligetur generaliUr applies, and the courts both of law and equi- 
ty, will not restrain a general expression even in the case of a will, 
vnless they see abundant cause to think it was used in a restrained ^ 
sen^e« 9 Bl. Re» 79. 1. H. BU Re. 226. If this rule obtains 
ia the construction of wills, it ought surely to.govem iii the con.* 
•truckion of statutes, where the legislature can never be presum-* 
cd to use an expression, without knowing and intending Its ut« 
most legal imports Secondly ; that construction is to be*put up* 
en a ststttte which will .suppress the mischief and advance the* 
l*enrady. 1 Bl. Com. 37'. Then what was the mischief which sub* 
stated iit«the common law, and wHich it wa^ the intention of the 
legislature to remedy,.by the enacting part of this section i The 
legislature itself has in the preamble declared, that the mischief 
sra^' when- any' person seized of a real estate in fee simple, dies* 
witfaout issue, intestate, and not leaving any brother or sister, such' 
tvtate descends to aome collateral relation, notwithstanding 
thai; the intestate may have parents living. This being the mis* 
sbtef» the plain remedy of it would be, to say that where any 
person seised of a real estate in fee simple, dies intestate, wfth^- 
oot issue, not leaviif g any brother or sister, that the estate shall 
tiet descctid to a oonattrJu relation, where a parent is living, but 
shall vest in the parent* I hope I have already shewn that the 
words of the enacting clause do in effect, say so $ that they nor 
only admit, but require such a meaning ; and I new add, that if 
tbere was. a doub| of it^ it Ought to be allowed them, in order to 
laippress the mischief, and advance the remedy. If it should br 
Held with the counsel for the defendant, that the enacting chose 
dees not extend to cases where the real estate accrued to the 
intesute by descent ; then in a great majority of cases, where a 
person seised of a real estate in fee simple, dies intestate, with- 
otit tsstie,an<{ not leaving brothers or sistersi or issuebf such, such 
e^ta^e would descend to some collateral relation, notwithstand.^ 
ingthat the intestate might haVe.parentsliving— which is the 
very mischief intended to be remedied. SOch a construction 
would be applying only % paiiial remedy, to apenerat mischief 
denounced by the legislature in the most comprehtasive terms. 
Thir<lly ; became if the case where the intestate acquired the 
estajte bv i|ibcri(aneo or porchaae, are both comprehended, as I 
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CMCrad thejr ought, vithin the cxpreMton, cikermi^ m^mud^ 
then the whole section will imouot to this : where the Isads 
have beea derived from a parent^.they should. revest in that p»* 
rent, if living, to the excUisioo of jthe other parents i and so botb 
parents are considered nearer in blood than uncles, %&c« Tb^ 
estate, however acquired, shall vest in either parent in prefer* 
ence to an uncle, or any more distant relation, which is in the 
ssme spirit and consistent with the gtneral principle which K. 
have already attempted to shew, that the legislature^Md adopted 
in the act, that of regarding the blood of the parent from who«a 
the estate cams to the intestate, when the daimanu were ia 
«qual degree of proximity as both parents ; and of solely rfgard* 
iog prosumicy of kindred, where one of the claimanls was nearer 
ip kindred than the others, as in a contest between a parent and 
n collateral relauon. Fourthly ; if lands which have been in* 
herited by the intestate, arc, with the defendant's counsel, held 
not to be comprehended undsr the expresaion, oUurwUt ucfuir* 
fd^ many flagrant absurdities will ensue ; as it' the mother in thr , 
present case had married again, and had a. child before the dUsaabx 
of her son, & J. S. her child by the second husband, would, 
uoquestiooably have inherited, although it was not of the patesw 
nal line, nor of the blood of the first purchaser ; which, 1 thbk^ 
ought to stknce all clamours on these two favorite topics^ And 
would it net be a flagrant absurdity to permit the child to su^t 
ceed on account of the iohertuble blood it derived from its mo*. 
ther, nod still to say, that that mother cannot succeed on acconni 
of her not having any inheritable blood 2 Again; suppose^ 
what is really this case, that the estate now in dispute, descend* 
ed u> S. J. S. from his paterqal graodGithrr ; the defendanJt in . 
•ister of the half blood, by the mother's side, to John Swano,. 
the father of the said S. J. S, — ^the mind. can scarcely trace the. 
relationship ; she is no relation whatever to his grandfather ; in.^ 
Hot of the paternal line, nor of Ae blood of the first purchasers 
and if she succeeda as according to their cpnstruction,. she roust, 
it must be solely on the score of his pipximity of kindred iQi 
S. J. S. the person dying last seiacd ; woukl it not be a flagrant* 
absurdity to say his grandi'atber^s daughter on the acove oi pros- 
imty of kindred to S. J. &• should succeed to him in prefer- 
ence to his own mother I It would in effect be «aying.(hathi» 
grandmother's daughter was more nearly related to him than 
bis own mother -, than which, nothing could be more lidiculously: . 
nbsurd. Other absurd consequences might be pointed out, but 
let these suffice* An objection has been sskeo to our. construe* 
tion, and founded on the provisio(i« t/uit the ianjt Mhajl ht veited 
in the fatMr^if livings but ifdead^ then in the mother o/ntch inte^ 
tatCy and her /htiru It has bren said, tiut from this itappearn 
thi^ in the cases intended to be provided [pr, both- parents ou^^ 
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th tXl^t tt tlie detth o( tlie child during ibised^ nrhicU canootb* 
Iki any case of descent, as one of the parents must be dead be- 
fore the descent takes place ; and that therefot^ the legislature 
eottid not mean to comprehend cases where the lands had de- 
soended to the intestate under the expression,- otherwise acjuir' 
€d. The answer to this objection appears to be easy. In the 
first place, it is not correct to say that both parents cannot possU 
My be alive when a child dies seised of a real estate which it had 
inherited : fi»r suppose baron and feme have issue ; two sona-^ 
oMe of whom having acquired a real estate, dies seised thereof, 
» fee simple, intestate, and without issue, this estate unqestion« 
sMy descend* to his brother, who may ifn the life of both his * 
parents, die intestate, and without issue, being seised of the 
eetate which he inherited from kis brother. As this is a cas« 
which may happen very often, the legislature mutt have forv 
seen it i and it would have been unpardonable in them not to 
hsve provided for it, as they hav« in this provision. Another 
aaswer to th'fs ebjectien, is, that the legislature had in the pre« 
nfiible, remedied a mischief which happens when any person it 
•tised, cither by purchase or descent, of a real estate, in fee 
•imple, hc^ Then in the enacting clause, after making partial- 
lar provision far the case where a person being seized in fee sim« 
|de, of a real estate, which had been derived by a gift from t 
parent^ dies intestate, and without issue in the lifetime of that^ 
pMwnt, the legislature proceeds to provide for cases, where such* 
estate was actually purchased or otherwise acquired by such in- 
testate ; by which- we contend, they meant, it was acquired either 
by descent or purchase, except by a gift from a parent: and thua 
Iiivisg it in eontempbuon to regulate the succession in every pos- 
sible cane where the laiids had been purchased or inherited, ex^ 
eepi the case of a gift from a parent, where At parent is alive^ 
nod at the death of the intestate it was necessary to direct bow 
the esute should descend, when both parents were alive at the 
detth of the child, as well as where one only survived. In all cases 
where the intestate had purchased the lands, and in many where 
be had inherited thecw, both parems might be aliVe at bis death ; 
end surely these must be provided for, although in other cases 
ef descent A| one of them only could be alive. The legislature 
was making a general- provision both for the one and the other* 
Aeechfcp objection has been extracted iirom the proviso, in the 
latter part of section 7 ; -** and if them»ther 0/ such infesUtte ie 
^ dmd^ thsn in ths heirs of such intestate en the fart of the father^ 
^ and fir vKim of heirs 9n the part of the father^ then to theheira 
^of th^ intestate en the part oj the mother. ^^ It has been said, 
diat'if the case where knds had descended to the intestate, are 
indaded -in the- expression, otherwise entquired^ then, by diie 
danscy if the kHestaichad iiiberitsd lands kemhisnoUicr^ sad 
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• his fkther is dt ad ts well as lib noihcr, thrs oo tW itith itff 
.the ititesute, these bods would vest io the hrirs oq ibe part ef 
<his father, to tke exclosioa of the heirs oo the part of tbe «sq- 
.tber ; which would be contrary to what the legialattire kad juat 
•enacted ia sec. 3 and sec. 4, by which when the daiasania «ae 
-in equal degrees of proximity of kindred, the blood of the {Murwnt 
from whom the estate descended, is to be preferred : And sbm 
it U added that such a construction ought, if possfbte, to be maale 
as to prevent two parts of the same act contradicting each oth^r. 
. And all this is true ; but of this clause I would observe tJmi it 
was not necessary to effectuate the object which the Wgiskinrc 
.had inifiew^ when they passed the section, of whieb this dame 
is a part. The legislature have, in the preamble, io effect dcclar- 
lid, that their 4ok view in passing this sectioo, was to regulate 
the suocession of those heirs in the distant collateral reUtiona of 
'the intestate* Secondly ; this clause is not nece&sary dt all, toe 
*ita object had been completely provided in sectioo 4, where 
the succession of descents to collattrals is in every possible case 
.provided for. Thirdly^ if this clause is allowed any operation, 
there will be no general uniform principle of auccession to intea* 
■tatea ; for in the succession of brothers and sisters and the isaue, 
•no preference will be given to the paternal line, and the mothei 'a 
moo wiU ancceed equally with the father^a ; but in the sncoesaion 
*of more distant collateral relatums, preference will be giveii to 
the paternal line, and the asother^a brother wiU be peatponed to 
the moat diatuit rebition on the part of the father. i'uuitUy ; 
'this provision ia repugnant to the spirit of the whole of tho tcoc 
of the actv inasmuch as it gives a preference to the paternal line ; 
•whereaa the rest of the act places the aaatemal line on a periect 
equality with it* Fifthly ; thia proviaion ia repugnaitt lo the 
0ther positive regulations of thia act* We have aeen tfaa^ aecti- 
wn 8 «»d aeotion 4 had enacted, thattbe neaseat relation, whether 
paternal or matermd, should in all cases auoceed ; and whexe they 
vsere in equal degrees of proximity, they, both paternal and ma^ 
lemal, shcMild succeed, share and share alike, unleta whate the 
estate came to the inteatate by deacent, where the blood oi. the 
parent from whom the estate descended, was to Micceed* But 
this clause enacted that the paternal line ahall in all cases inherit, 
to the exclitston of the maternal line.i<i*-For example, if the heir 
on the part of the father is the nearest relation oi the inteatate, 
theniiie wimid be entitled to the whole by awtiona S and4^ with* 
out the aid of thia clause ; if the heir on the part of the mother, 
then according to thia clauae, he would be entitled to the whole ; 
hut according to sec. A and 4^ only share and share nlike^ with 
the heir oo the pmt of the mother ; unless inthe case of* a de^ 
aeent from a parent, where the Mood of that-parent shaB iueeeed^ 
ind if the heir on the part of thrfaiber ia^ a monn. distant; relate 
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10 At intmuu^ thin the heirs on the part of the nother, ttill, 

;»ccfi»ii«g-U> tliii» 'clause, he would be eaiuled ia every case to 

-Mtcceed to the whole. But according to seccioos 3 and 4, he 

•would in 00 case be eotltled to succeed to any part ^ and thea 

tthcy are ia every case where this clause can have any operation 

-whetsoever, directly at poiots. If I might be permitted to ha« 

.jBard.a.xoDjecture, 1 would say that under those circumstances^ 

this clsusc eugbt te be looked upon as an amendment^ proposed 

-hy some busy, conceited ignoramus, and passed by die legiUa- 

-ture without due consideration ; and that it ought' to be const* 

tiered as void^ 00 account of its repugiiance ; 1 BL Com. 89 : 

and if considered as vuid| Jthen any argument drawi) from it falle 

ta the ground* 

But even suppose the court should think that this clause ought 

0Ot to be considered as void, but that section 4 should be held 

to be void ; for if of two contradictory parts of the same act« one 

must be voidt then I say that the operation of this clause, whea 

«iippKed feo cnses where the estate had been purchased by die in- 

-testate* b, and has been shewn to be, as contrary and repugnant 

:io section Q and 4, as it is when applied to cases, where the in» 

ecstAte had inherited the estate; yet the construction admits^ 

.4Ad every construction must admit, that iu operation extends 

.so all cases of purchase, so that their own argument mitttatee 

JMSt «a much against their construction as ours, and of course the 

jOM/tt ought not to eataMish that construaion drawn from this 

clause, to the prejudice of either side, as it equally operates n- 

•gainst botb« All that has be^u said about the hardship of the 

^estate passing from one family to Anotl)er| is considered by me 

•*% mere dsclamatiotti as si song of prejudice, which might be 

Just as easUy bummed over agaunat the tenant in fee simple 

Having power to alien in hia life vme, or to devise at Ids death : 

it certaiuly oppugaa their claim, fuUy as much as it does ours. 

-The hearts of a family cannot be more attached to a piece of 

land than to their negroes, who have been the humble compani* 

oas of their iofaocy and youth 3 yet negroes are every day pas* 

ning from one family to another, in the manner we contend this 

land oog^ to pass j and it is very seldom we meet with a person 

•no wrong-headed or prejudiced as to complain of it. Some o« 

-iher €b|ectiona were urged against our construction, but they 

woffeao subdeaod meu^ysical that some of them exceeded 

my comprehensioD, and the rest I have forgotten.— Horiievcr, | 

Mieve those which I have attempted tt> answer, are the most 

i^ieoiDua, and were nnost relied on* Some fine spun argumenu 

night be drawn from the act of 1784, c 10, s. 3, but I think it un« 

necessary ip trouble tlie court with themjbecause X think a questU 

^oof this magnitude should not be decided on refinements andsub* 

Alcuc&i and&diy because t|iatstcli9ttUto9 intccuatcly drawOf to 
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serve as any p>od gatde. The enacting clause only lesteai the 

m>thcr^s esute, from an estate in fee simple, to an estaie far 
life ; and the preambie does not declare what the legislature -in- 
trnds to do, so much as it decUi es in a dark and obscure man* 
t>t:r what that legislature thought the preceding legislature ba4 
done, a subject on which tf that legislature had expressed an o* 
pinion ever so fully and untqiiivocaily, still that opinton would 
have been unconstitutional, and eniided to no weight. 

For these reasons, it appears that according to both the letter 
and spirit of the before mentioned statutes, the mother is eiK 
titled to an estate for life at least, and coaseqiu:Qtly tkat iheve 
ought to be jtidgment for thii [>laintiff« 

Curia adv€9ari vultm * 

Rutherford \%. Craik's executors, and others. 

'T^HE plaintiff claimed under the will of Jane Corbin, all that ^ 
^ she was entitled to under the marriage settlement between 
bcr and Thomas Corbin, prior to the marriage : particularly, they 
claimed all the increase of the Nsgroes mentioned in the deed 
whereby the marriage settlement was made, and a widow's 
share, under the act of distributions, of the one half of the ori^ 
gtnal stoik of Negroes, secured by that deed to G^rbin, «rho 
dicdl>efore her, intestate. They made other claims besides, 
but these were the claims upon which lay the sUress of the argu- 
ment. 

I'Ke deed recited, that on that day, 2gth of October, 1761, the 
said Jane Innis and Francis Corbin, as well for and in consider- 
ation of a marriage, by God's jpermissioo, intended shortly toba ^ 
>iad and solemnized between the said Francis Corbin and Jane 
innis ; and if the sum of twenty shillings sterling money of 
Great Britain, by Samuel Swann and John Swann, to the said 
Jane Innis in hand paid, at or before the ensealing and delivery . 
of these presents, the receipt whereof is hereby acknowledged ; 
and for and towards settling and assuring the several plantations;^ 
tracts or parcels of lands, tenements and hereditaments, endNt^ 
gro s!avts(i) andtheir^increase^ plate, houshold goods, and stock of 
horses, catde, hogs and sheep ; the estate ofhtr^ (3) the eaidyant 
Innis^ hereinafter mentioned to be granted in trust, to and for 
the several uses, intents and purposes, and subjea to the powers^ 
provisos, limitatitins and agreements hereinafter limited, declare 
erl and expressed ; and for divers other good causes and consi^ 
derations hereunto especially moving,vshe, the said Jaae Innis> 
by and with the consent, direction and appointntent of the said 
Francis Corbin, testified by his being party to, and signing and 
c^c filing these presents, hath granted, bargained, sold, aliened, 
rcivi^cd and confirmed, and by these presents doth fuUy> dear* 
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Ig^ avid ftbsolatirYy grant, sell, alien; release aocl con&riD unto the 
aaid Samuel Sivaan and John Swann, in their actual posaesaion^ 
now being bj Tirtue of a bargaib and &ale to thera thereof made 
ior one year, in consisleratiou of ten shHUngs, sterling money of. 
Great Britain, by indenture bearing date the day next before 
the day of tbe date of the^e presents, and by for^e and virtue oi- 
the statute for transferring uses into possession, and to tbeiri 
beirs and assigns, aU those the three plan utions, tracts or parcels 
of land of her, the said Jane, lying and being on the eastermosc 
branch of long creek, in New Hanover county, contaluiogin the 
whole, twelve hundred and sixty acres ^ also ail that other phw- 
tation, tract or parcel of land ol her, the said Jane, Ivinr ^ud be- 
iag on the north east side of the north west branch oi Cape Ft ar 
river, joining the upper side of the late Henry Simons' land in 
Bladen county, containing three hundred and twenty acres ; also 
«U that other plantation, tractor parcel of land oi her, the sa':d 
Jaoe, containing one hundred and eighty acres, lying and being 
in Bladen county, on the west side of the north west branch ci 
Cape Fear river, joining M^Night's land, together with all the 
houses, out housts, edifices, buildings, orchards, gardens, lanes^ 
9ieadows, trees, woods, ways, paths, waters, water courses, ease^ 
meats, profits, commodities, advantages, emoluments and herc- 
diunients whatsoever, to the said several plantations, tracts vc 
p^tcels of land or either of thera, belonging or any wise apptr* 
tBininf»ff and the reversion or reversions, remaindrr or remaiu- 
ders, rents, issues and profits thereof, and of every part or par- 
cel thereof ; and all thu estate, right, title, interest, use, trust, 
possession, property, claim and demand of her, the said Jane 
lD»i9, of, into or out of, the said several plantations, tracts or 
jHircel of lands, tenements and hereditaments, and premises anci 
every of them; to have and to hold tht* said e>everal plamattor.ii, 
tracts or parcels of lands^ tenements and hereditaments, andal^i 
and singular other the premises, unto the said Samuel Stvanti 
and John Swann, their heirs and as'^vqns, in trus:^ ; neverthelcsi 
to and for the several uses, intents and purposes, .-ikJ subject ti> 
and under the several powers, provisos, limitations and agree- 
ments hereinafter and by these presents limited, declared and 
expressed. And this indenture further witncFseth, ih:»t lor the 
consideration aforesaid, and in consideration of the sum of tert 
ahillingi, like sterling money, n> the said Jane Innis, in hand paid 
by the sard Samuel Swann and John Swaim, at or before the en- 
• sealing and delivery oi these presents, the rtceipt whtrrroi is here- 
by ac know L^di^ed, she, the s^id Jane Innis, i.v and with* the con- 
sent, direction and aniiointmcnt of the said Truncis Corhin, also 
Icsiiiied by his beioj^ party to and sier.ir.g niu] st- alin^ these pre- 
arnttf, ha».h granted, bargained, sold, ali«-ned ar^d t oi.fif med, aiid.Ly 
tlu^ pre:»cuti> doia grant, bargain, Sv«u a;ic::i aud cu;«l.im uuiv* 
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the sand Samuel Swann aod John Swsiw, their heirs ai^tl-ftsslfav^ 
M that met or parcel of Und« oituite, lying atni beiRg in Nc^ir* 
liaoover county, containing three hundred and twenty acre«,be^ 
ing the pbnution whereon the said Jane Innia now dwells, and 
called or known by the name of Point Pleasant ; and alio all th^ft 
other tract or parcel of roairah land, containing one hundred a* 
cres, Ijring and being in the county aforesaid, across the rivee» 
opposite to the plantition aforesaid ; and also all the houses, out 
iKjuaea, tenements, gardens, orchards, trees, woodsy underwood^ 
profits, commodities, ad^'antages, hereditaments, ways, wat^ra^ 
nod appurtenances whatsoever, to the said plantation, tracts of' 
parcels of land abovementioned, belonging or in any wise ap^i> 
taioing; aod alao the reversion and revin-sions, remainder and re« 
soatnders, rents aod services of the said premises, aod of everr 
part thereof, and all the estate, right, title, interest, claim aocl 
demand whatsoever, of her, the said Jane Innis^ of, in and to the 
aforesaid two several tracts or parcels of land aod premises, and 
eirery pan thereof; to have and to hold the said two tractsor 
parcels of land and tenements, and aU and singular the said prc^ 
sa'rsss irith the appurtenances above mentioned, and every pait 
or parcel thereof titlto the said Sam'Uel Swann and Johxl SwamW^ 
their heirs and assignsfor, aod during the natural liteof the sai4 
|ane Innis, in trust ; nevertheless to and for the several asa% 
intents and purposes, and subject to, aod under the several {lei^ 
«rs, provitoea and limications and agreements hereinaltrr bgr 
these prvsents limited, declared and expressed. AAd this io* 
denture furdter witnesseth, that for the consideration aforesaid^ 
and in consideration of the sum often shillings like sterling mo* 
ney, to the said Jane Imxis* in hand paid by the aaid SamueA 
Swann and John Swann, at or before the ensealingand detiveqr 
of these present*, the receipt whereof is hereby acknowledged^ 
«he, the said Jane Innis, by and with the consent, direction and 
appointment of the said Francis Corbin alsO'lestified by kia be- 
ing party^to and signing and sealing thestr presents, hath granted^ 
isargained, sold, assigned, set over, transferred, and by these prsK 
!«ems doth fuUy, freely and absolutely grant, tau^in, sell, assign^ 
net over and transfer unto the said Samuel Swann and Jolua 
"-nirann^ their executors, administrators and assignsi aU and ah^ ' 
'pillar her Negro slave9 {S)fothtving^ by name, Peter^ Johnny^ Pe-> 
ter^ jun. Rutherford, Mingo, March, Brn, Sinclair, jun. Exeter, 
•II ib, Creorge, Quomino, Cato, Monrow, Murray, Jemmy, Cy* 
/ru9, Canisby, Sinclair, CufFe, Jamaica,- Tom, David, Muodingo, 
Charles, Charles, Bttcvt Mitrry, Cmar, Southerland, Ross, So- 
ir^mon, -Anthony, Carihnesn, Cain, Cudjo, Douglass, London, 
Sentry, Jimboy, Gecirqc, jun. Shields, S^ndy, Csesar, Nancy, 
F; oeSe, Lucrctia, jun. Uphamia, Victoria, Jenny, barbaiy, Vio- 
Urt, JLocietia, Doha, CcsiiS| Carolina Jcony^ DiOMhyii^ry^ J<cs* 
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4av Murray, Nanny, Guy, Jenny PoUard, Btlt, StttA, Miaak^ 
Patient, Pcgjjy, PoUy, Nancy, Delia, jun. Belindah, Dinah, jun» 
Statrra, Sackcy, Dmab, Betty Maze, Nanny, Rose, tegether 
"with their [41^ future increase i also all the plate, household goods, 
stocks of horses^ Mack cattle, sheep, and hogs, and all other the 
personal estate of her, the said Jane Inuis, wheresoever to ba 
found in the province of Norths Carolina or elsewhere) to htv« 
•ud to hold, all and siogular the said A'ipjr^ staves^ together xmtk 
iheir \9i] future increase^ plate, household gooda^ stocks of horses^ 
'black cattle, sheep and hogs, and every of them, and ail the othet 
personal estate aforesaid, of her, the said Jane Innis, by these 
presents granted, bargained, sold^ assigned, set over and transfeiw 
red, mentioned or intended to be granted, bargatnt?d,sold4 assign* 
i^dfSet over and transferred unto thesaid Samuel Swann and Johe 
Swann^ their executorsi administrators and asssigns in trust ; 
nevertheless, to and for the several uses, intents and purposes, 
end subject to and under the several powers, provisoes, limitati* 
00s, conditions and agreements hereinafter by these presents li« 
-nited, declared and expressed. And this indenture further 
witoesseth, that in consideration of the said imeadcd nuirriage, 
ftnd of the great love and affection the said Francis Corbia hath 
mnd btareth to the said Jane Innia^ and of the som of twenty 
ehillings sterling money of Great-Brit^in^ to the said Francis 
Corbtn, in hand paid by the said Samuel Swami and John Swaon, 
at or before the ensealing and delivery of these presents, tkm 
receipt whereof is hereby acknowledged, he, the said Fraacie 
hath granted^ bargained, sold, aliened, released and confirined^ 
and by these presents doth fully, clcrarly and absolutely, grant, 
bargain, sell, alien, release and coaiirm unto the said Samuel 
5wann and John Swann, in their actual possession, now being by 
virtue of a bargain and sale to ihem thereof made for one year, 
in consideration n* ten shillings sterling money of Grea^BrtU]o, 
by indtrnture bearing date the day next before the day of thtt 
i)ate of these presents^ and by force and virtue of the statute for 
transferring uses into possession, and to their heirs and assigns, 
oUthat [€] lot or half acre of iand^ and -wharf of tUm^ the uudFr&nM^ 
lying and being in the town of Edenton^ in Chowan county^ pur* 
chased by the said Francis, of Thomas Barker, Esq* ohooilUtMi 
hland arid the marsh thereunto belongings purchased by the said 
Francis, of the executors of James Craven, Esquire, deceased, 
iying and being near Edenton, in Chowan county aforesaid, calU 
ed and known by the name oi Strawberry Island, together with 
the houses, out houses, improvements, and all othtr the appur« 
tenances to the said lot and wharf and island belonging or any 
wise appertaining ; and the reversion and reversions, remainder 
and remainders, rents, issues and proits thereof, and of every 
fart and parcel thereof, and all the eaute, right, title, iotcresT^, 
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iifte« tru9t, possession,, claim and demand of him, the sald^r^ 

CIS Corbin^ oi, in anil to or out ot the said Ic t or halt acT£ of 
land^ wharf, houtics^ island and marsh, tcncmeins^ herfdiumcnta 
and prcRiistrs, and every ot them ; to have and to hold the said 
}<>c oi* half acre ot Land, wharf, island and m^rsh, houses, iuu> 
meots, and ail amd singular other the premise s last meniioixd, and 
parcel thereof, with the apjmrtenances, unto the said Samud 
Swana and John S^ann, their heirs 4nd assigns, in trusts o^ 
verthekss, to and tor the several uses, intents and purposes, and 
subject to, aud under the several powets, pruvisoa, limitations 
and agreements hereinafter by these presents limited, declared 
and expressed: And ic is hereby declared .and agreed by ardhe- 
tween^all the said parties to these presents, that the said Sainu»* 
el Swaan and John Swann, their btirs, executors and adminis- 
tratorSf shall hold and be seized of all and singular the said lands, 
^slaads, lot, wharf, messuages, houses, tenements and heredita* 
RieAts, and have, bold and possess all the Nigr9 slaves andtli^ir 
futune [7]<V2cr£tf.s:f, plate, household goods, stocks ol horses, bhck 
cattle, sheep aud hogs, and all and singular other the premises 
to them herein before and hereby granted and sold as aforesaid, 
to the several uses following ; that is to say ; as to all aod sjap 
|;ular the lands, tenements and hereditaments, in the sevt'ral 
coaaties of - New-Hanover and Bladen, and tlu^ Negr^ [8] sla'oi^ 
plale, hausehold goods, stocks of horses, black cattle, sheep '*iA 
Kogs,&every of them, the real and personal esute of the said Jane 
loots, to the use and behoof of the said Jane Innis and her beiis 
fmd assigns, until ihe said intended marriage shall be had anil so- 
lemnized ; and fi^m and alier the said intended marriage shdl 
behad'snd solemnised, to ibe only use of the said Samuel SwasA 
mnd John Swano, their heirs, txc cutors, admin^stratrrs and as- 
^iciUs, in trust; nevertheless, that the said S«imuel Swann and 
Jotm Swanoyand the survivor o: them, aud the heirs, executoii 
ttud adminimatrators and assigns of su' h sui vivor shall receive 
and pay th« dear rerus^ issues and pi tt fits of the [9j cjoreaam 
)an<|s, tenements and .herediunu nts \\\ the c<uiitie« ot NtW* 
Jtiaaovcr aad Bladen, ail reasonable deductions being first inad« 
from time to time, yearly ai.d ev» ly year, or cfftnerif conv^*'*' 
cntiv ^^Af be ; .and bkad aLo permit and anffer the said Jixne /* 
ni«{10] to receive all tkt projitit urtung bif me ntgra slaves afirCf 
^idy either from their labor, incxettse or hire ; aiiU also that snali 
or may in any manm>r arisr from «tUand .evtr> other part of the 
pevsonai esUtcol the said Jane I on ix aloresaid, k«r and during 
the tarm. of her natural [11] UJe Joi ht r ^i jarate jusr.and benefit 
9sclusiva of tbe said Francis Corbin, h«r intendt d husband, aw 
ao.<liatthe same, or any part thereof, shall aot bt subject to the 
coatroul,. disposition, debts, iorfcitures, incuu>JMatt«tsor cooj 
tracti of the aai^ Francis Corbin, bcr iutcnUui huibband # v^ tbaC 
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all sych som or sums of money as s^all be |)atd urtto her during 
her coverture shali be pan! into hrr own hands or to such ptrsoii 
or persons as she, the saKi Jane Inois, shall by writing signed 
Wuh her name, of her own hand wriiir.g, direct or appoint; aud 
that her own receipt shall be a suihcicnt discharge for the samey 
unro Samuel Sw^nn and John Swinn, or any other person what** 
«oever, notwithstanding her covtrturc. Atidfrom and after iht, 
ikvcase of the said Jane Innis^ then they, the said Samuel Swann 
aiid J )hn Swann and the survivor ot them, and the heirs, execu- 
tors, administrators and as8i{>ns of such survivor, shall stand and 
be setzed of chose, the said three plantations, tracts or parcels at 
land, lying and being on the easttrmost branch of Long Cretk» 
in New H mover county, containing in the whole, twelve huuir 
dred and stxty acrts; and also of those other two plantaUoaSf 
tracts or parcels ot land in Bladen county, the one joining th<i 
upper side oi Henry Simons' land<^, and the other joining iVP-* 
Night's lands ; and shall have, hold and possess the Negro [123 
tkrves and other the personal estate aforesaid, ot her, the s^aiti 
Jane Inni<), in trust, for the uses, intents and purposes following ^ 
that Is to say, 90 much 9/ the said [13^ ianda^ Negri) siave^ and 
other the personal estate of the said J are Intns aforesaid,; not 
exceeding the one half thereof, or the sum of two thousand 
pounds proclamation money, to be raised and puid by the saic) 
trostcts, and the stirvivor of them^ and the heirs, executors^ ad^ 
mintstrators and assigns ot such survivor, out of the whole real 
and personal estate aiorvsaid of the said Jane Innis, (whichevef 
the said Jane shalVbe minded to give and di'-pose of,) to the use 
and behoof of such person or pers' 'US, his or their heirfr and ast 
signs forever, to whom the said Jane, whether covert or sole^ 
and if covert, iiotwithstandmg her eoverture shall, by any deed 
or writing, last will and testament, or oth«r writing, purporting 
her last will and tesument, attested by two or more creditable 
wttntrssts, givty d/vhty [l4] direct or appoint the samej end Jot 
the want rf such direction^ and appoint nieniy to the use of the ^flid 
Francis Corbin^ his heirs or assigns for ever^ and the othtr hcdf 
er remaining part of the said lands^ Negroes^andaf othmr Mh^ per^ 
sonai estate of the said Jane Innis ^ ta the weandbehoofoftiie said 
Francis Corbin^ his heirs and assigns for ever: And as lor toecb* 
ing and concerning the said lot or half acre of land and wharf^ 
with the tenements and appurtenances thereto belonging and ap^ 
pertaining, lying and being in the town of Edenton, in Chowan 
count)', and the said island called Strawberry Island, and SKU^b 
thereto belonging, lying and being near Edenton, in Cbowaa 
county aforesaid, the estate of the said Francis Corbia t» the 
use and behoof of the said Francis- Corbin and his beira^ uatil 
the solemaiaatiou of the said intended marriage, and fcom and 
aficr the said intended marriage shall be had aud solemnised^ tft 
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the oae Me behoof of the said Franc's Corbin and hia aaaigrai^ 
for and during the teroa of his natural life, wtchout impeachment 
of or for any manner of waste, and from and after the drtcrmi^ 
nation of that estate, to the \i%e and bthoot of the said SamueV 
Swann and J )hn Swann, and their heirs, during the natural Ufa 
of the said Francis Cnrbin, in irwt, to preserve the contingeat 
uses herein '*^tr limited from Ixring haired and destroyed, and 
for that purpt;se 10 niuk<- entries and hring actions as the casa 
»haU require, yet so as to permit and suffer tm said Francis Cor* 
bin to receive the lents ar.d prr fns of the said last mentioned 
premises for 2nd daring hi^ natural life, and from and after hu 
decease^ [l 5) thtn to the use oud btkoofoftht said Jatie Lmisy id9 
intended loije. and her a.-ai^fvt, for wid duriny^ the term cfktT 
nmturaliife without trnpeachment cf orjor any manner tf tuaste^ 
and from and after the decease ol thr naiJ iiarcts Corbin and 
}ane, his intended wife, and ihe lv>nge8t li\ tr ol thvm, to the use 
and behoof of the said Francis CixUn, his heirs and assigns ior 
ever: Provided always, and it is declared and agreed hy and be- 
tween the said parties to these presents, that it shall be lawful to 
nnd for the said Francis Corbin, during ti^e term oi bis natural 
Ufe, and fix)m and after his decease, to and for the said Jane, duf* 
kig the term of her natural Hie, as when the eaid Francis Cor* 
bin and Jane shall be ir the actual pos«)e&si(m of the said bet 
mentioned premises limited to the said Francis Covbin and the 
9ftid Jane Innis during their several and respective lives, by any 
deed or deeds attested by two or more creditable witnesses^ 
to demise, lease or grant the eaid or half acre of land ainl 
wharf, with the tenements, hereditaments and appurtenanees 
thereto belonging, and the aforesaid island and marshy wUb 
she appurtenances thereto belonging, to any person or persone^ 
for mii during the term of the respective lite of the said Frso* 
CIS or Jane, and no longer, for and upon such rents as to the 
•aid Francie or Jane shall seem meet and convenient, so as eve* 
ly euch lease contain a condition for re-entry for non-payment 
of the rent thereto to be reserved, and so as every such lessiio 
do execute a counter part of such lease ; any thing herein to tk« 
contrary notwithstanding. Provided also, and it is hereby fur- 
ther declared and agreed by and between the said parties to these 
prcsenta, that it shall and may tc lawful to and for the said Jane, 
notwitstanding her coverture, and as if she were sole and lio* 
married by any deeds, writing or writin£;s, sigt&ed by her, with 
her name, of her own hand writing, sealed and delivered in the 
presence of two or more creditable witnesses, with the consent 
•f the said Samuel Swann and John Swann, and the -survivor of 
them, and the heirs of such survivor, testified b^' their be io^ par- 
ties totoch deed or dctds, to. make any lease or leates,'dtciiaea 
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frttrmts, of all or any of the lands limited to 'the said Samu- 
el Swann and John Swann zed their heirs, in trust for the sofe 
^nA separate use and behot>f of the said Jane Innia as aforesaid, 
to anv person or pcrsoxw, for the term of the natural life of the 
said Jantf ana no longer, for and upon such rents as the said Jane 
can' agree fur or shaU think mret and convenient: And also for 
the said Jane frono time to time, and all times hereafter, during 
her niuiral lite, an.l tvhen she sliall be so ininded, notwithsHindm^ 
ker [16] vovrrture^ and en if she xvere sole and unmarried^ fo have 
and taheuf^on h^r the wiolc and sv^e care, ordering^ direction and 
management of the Ne(rro Aiiives\ and a!i other the personal estate 
herein iefore limited to the said Samuel Swunn and John SwaKm^ 
their executors^ administrator^ aud mstP^ns^ in trust for the ^^tle 
lemd separate use of t fie said y. me c^ ojoremid; and to recei'oe^ 
h^toe^ take and dispose of the prflis arising from the same and eve* 
rypart thereof either by the lab.ur^ nire and increase of the Negto 
slaves^ increase of the stocks of horses, black cattle, sheep and 
hogs, or otherwise*, at her will an.l pleasure, and in such' manner 
{^17] a^f she A.'tallpleaie or think'^c, without the cfmrroul, inter- 
mecthng, iiUfrruption^ let or liiudrunce ot the said Francis Cot- 
bin, her iti tended KL^sband, any thing i.ert'in before contained ' 
to the contrary notwithstanding. Provided also, and it is herrhv 
vforther declared and agreed by alt the said parties to these pt'e- 
r9ents,that it shall and mav be lawful to and for the said Francts 
^Corbin and the said Jane, his intended wite, at any time durmg 
her natural life, notwithstanding her coverture, with the consent 
cf the said Samuel Swann and John Swann or the survivor 6f 
ihem, first had in writing, attested by three or more creditable 
wunesaes, and if the said Samuel Swann and John Swann shall 
. both of them be dead, then for the said Francis Corbin and Jine 
lanis, without such consent, by any writii:g or writings by them 
to be signed and seated in the presence of three <^r more credh* 
able -witnesses, and provinJ, the said Jane being first privately 
examined, touching her consmt and agret^ment thereto, in dne 
- form of lavV (and not oiherwistr) to revoke all or any of the mc 
and uses^ trusts, estates and limitations herein t>efbre -4inn7t(;d 
-and declared of or concerning the said lands ^' Negro [18] ulaTcs 
. ^gnd their in^rease^ plate, household goods, stocks of liors^-s, 
bhick cattle; sheep and hogs, herein before mentioned, aiid by 
tlM same writing or writings, or by any other deed or' deeds 
signed,' sealed, executed, attested and proved as aforesaid, (the 
sard Jane being first privately examined as atoresaid,) ab\olutehj 
$0 «e//[l9] anddinposeofthe saidiands^ Negro slaves ^'\)hit, Imose- 
hold gviods, stocks of horses, black cattle, sheep and hcgs, cr 
anyof them, to such person or persons, to such uses, iiv^r.ts 
and purposes as they, the said Francis Corbiu and the said J ine, 
hift intended wif*-, shall Umic, dcdarc^or appoint; any thing 
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Kefin before contained to the contrary notwithstanding : And 
the $aid Friiici.s Corhin and Jane Idd^s do hereby severally co- 
venant, pnunise and agree to and with the said Samuel Swann 
and John Swann, their he i: - , tX' cutors and administrators, that 
the said lands and every o( t)v m, w/.h their and every of ihcir 
api>u"tt nances, and Negro ['.JO] aldvts^ plate, he usehold goods^ 
stocks ot horses, blade cattle, shi t p and h'gs and premises, and 
all aud every of them, s lall and may be a^ a.l tim s trora ht-nre- 
lonh peaceably and quietly held md eujo^cd bv the said SamU" 
el Swann and John Swann, and their heirs, eX(.cutoi», :ind ad- 
miinstritors according to the stvtr^tl us«s and cstuits, and upoa. 
and undi r the several trusts, and subject to the several provisos 
herein before mentioned, limited, txpresscd or directed, touch- 
incf and concerning the sawie ; and further, that they, the said 
Francis Corbin and Jane Innis, shall and will at all times hereaf- 
ter, upon the reasonable request of the said Samuel Swann and 
j[f)hn Swann, make, do or execute, or cause or procure to be 
made, done and executed, all and every such further and other" 
lawful and reasonable grants, acts and assurances in law whatso- 
ever, lor the further, better and more perfect granting and assur- 
ing of all and singular the said lands with the aj-'purtcnances and 
tilt [21] Negro alaveSy plate, household goods, stocks of horses, 
black catilc, sheep and hogs and premls' s, and every of them 
above mentioned, to and for the several uses, intents and pur* 
poses, and under the tiusts and subject to the provisos herein' 
Cm. fore contained, according to the true intent and meaning of 
tht^se presents, as by the said Samuel Swann and John Swann or 
> the survivor of thtm, the heirs, executors and administrators 
of such buivivor, or their or any of their counsel learned in the 
law« shall be reasonably devised or advised and required. And 
whereas it is agreed bv and Ixiwecn the said Francis Corbin 
and Jane Innis, thu in rase the said intended marriage shall take 
effect, and that the said Jane shall survive the said Francis Cor- 
bin, th;it then and in that ca^e,- tht heiis, t xecutors, administra« 
tors and assigns of the said Francis Corinn shall out of the other ' 
estate whatsoever of thesaia Fancis (not in these presents be- 
fore mentioned) or nut of profits arising there trom pay to the 
said j'a'e^ ip-arhj [22] af:d every ifvar^ the yearly sum efons 
h}!'idiju (irid tzvcnty pjuntfs procfamati&n mcney^ being the yearly 
inieu s -^^ SIX P-r Cent, of the sum of two thousand pounds like 
^ rn^rt V. Now this ind-nture tanh«ir witnesseth, that the said 
Fran* ♦^ Corbin lor and in consideration of the said intended 
innni •. , for himself, l»l^ neirs, executors and administrator^^ 
t .'-/. I'V- r :rj, ['J3] pi om/. e and ^^r ant to and with the said SaniTi* 
t ' -J.* . ; . id y Win Sxvufui^ their heirs ^ executom avd adm/nistra* 
i.'A, ;o. t incase the s.;;d intendtrl inarn;;'.;** sh;ill take effect^ 
;.hvt w.v b id Jiine shall i-urviv* him, ihe bUid FranLii. Coibin^ . 
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th^X then and in that cane the htirs, executors, admini-^traiors 
andassigos.of the said Francis Corbin shall out of the [24] ol/tcr 
estate whatsoever of hifn^ the said Francis Corbin^nnd oj w/uvh kn: 
shall 9r may dieposstssed^or at any time of lixs dtcea»-e bt: tntlti^a tOy 
(not in these presents beiore mcntionttil) or out of ihe profits 41^1- 
sing therefrom^ pay to ihe said Jane, yearly and cvciy vtat, the 
ye^i^rty ku«n oi one hundred and twenty pounds proclamanoa 
money : Provided always and lastly, and it is herrby txprcsscd, 
declared and agreed to be the true intent and nneaninp; oi theat; 
•presents andof ihe said parties, that the said.Sumuel Swann;^4u4 
John S^vann, their heirs, executors and adminisiraiors imd ad- 
sig^na shall not, nor shall any ol them by virtue of tht se presents, 
nor shall they or either of them be charged orchargea)le viih 
the receipts, payments or acts of the other oi* thcm^ but each c 
them for and with his own receipts, payments ui d acts only avid 
not otherwise ; nor shall they or either ot" ih. u .be ch n^»'d n^r 
charijcable with any loss or losses that may happen by le:'. >u o< 
insolvency of or by the said Francis Corbin or Janw, hi:, i ic..:l 
ed wife, or cither of them, or of or by any other periion or per- 
sons whatsoever: And that they the said Samuel .Swan: ; -^d 
John Swann, their heirs, executors and administrators sh^;^ i ': 
paid from time to time out of the trust estates aforesaid, aU ^vx\\ 
codts, charges, damages and expences which thty or citner of 
ahem, their or either of their executors or administrators shall 
pay, bear or be put unto by virtue or rt ason of the trusts hereby 
in them reposed, or the execution thereof or otherwise relating 
thereto ; any thing herein beiore contained to the contrary thcr^'- 
oF in any wise notwithstanding. 

In witness whereof, the said parties within mentioned, have 
to these presents interchangeably set their hands and scalb, liic 
day and year first above written. 

Upon this deed, this defendant's counsel insisted, first, that 
OQ the death of Mr* Corbin, intestate, his widow was not cnti*- 
tled CO the increase of the negro slaves, born after the date f>l* 
the deed; for by part 1, 2, 3 and 4, the negroes and their in* 
crease are vested in the trustees ; part 5, to be held with their 
increase, and part 7, abo to these uses, viz. as to the uegro 
slaves, to permit her, part 10, to receive ail die profits aiismg 
by the negro slaves afortsaid^ which, by reference, includts 
the negro staves and their increase, either from their labor, in- 
crease or hire; and their profits by incr-a«*, means profits de- 
rived from or by means of the labor or hire of the increase. It 
would be inconsistent to vest the increase in the trustees as a 
subject of trust, and direct them to hold the increase in trust, 
and at the same time to make thrm a part of her separate estate, 
and to give her power, by part 16, to lake i»nd dispone of them 
at her will and pleasure. Mcreovcr, she ana her husband, by 
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pari 19, taxf sell and dispote under resiriletioBs Uiere ttCutfolK 
cd, of the said negro slave* ; which, hy reference, are the nm^ 
groes vested in the trostees-i-ihat is to say, both negroes and 
tiieir increase. And how could it be necessary to give ffaena 
joindy this power, if as to the increase, they are intended by tbe 
deed to be absolotely heirs \ And here the tera^ sstd oegrocO, 
relates to the last antecedent, in part 18, where the word| m* 
crease, and their power to revoke the uses concerning the sJiid 
•egroes and their increase, is expressly mentioned, and inmew 
lately afterwards it is added, and they may sell the said \ 
groes* 

Secondly i They argued that this marriage settlenmit 
to be considered as a bar to her claim of a distributive share erf 
the estate of F. Corbin, which belonged to him by this deed i 
sod thev cited 1 Fonb. 93. 2 Vem. 58. 4 Viner, 4a e Vera. 
709. 1 P. W. 324. 3 Atk. 419. 1 Vea. !• 1 P. W. 334. t Bro, 
Ch« 95, 394> and many other cases. 

Thirdly : They argued, that she had undj^r this deed, a pro* 
vision made for her out of his estate. In part 1 5« a lot, wharfs 
and island, are to be to her use after hit death, for the term 9t 
hfT life ; and that this made him a purchaser in equity, of aH the 
rotate secured to him by the deed of a settlement i and he haa 
also provided her with £. 120 per ann. to be paid to her for Ufe^ 
la case of her surviving mm, in part S2 : and they doubted whe* 
ther hia estate, being a uust esute, was subject to the act of dto- 
tributions. 

E con^ro'— She is entitled under this deed to the increase^ aft 
a part of her separate estate ; for the negroes' and increase are 
mentioned in parts 1, 3 & 4, nhere the purposes of tbe deed ami 
the passing of the property to the t^ustets^ is provided for % autf 
in part 7, where the trustees are to hold the property } yet in 
pare 10, the word, increase, is dropped as an amectdtnt, simI 
made use of as a relative, she is to receive the profits of the nc* 
gro slaves, by labor, hire or increase. And wh} 18 the omtssiosa 
so carefully observed? Is it not brcaus«e otherwise, profits by 
increase, would have meant profits by increase of the negroca 
and increase ? Wberess the writer meant the increase ihemselvea 
to go to her I In part IS, where the trusts oi the property, and 
particularly of the negroes vested in the trnstees are stated, iho 
term, increase, is a!so carefully omitted. They arc to hold tho 
negroes in trust, that so much of the said negroes, &c. Why- 
is the term, increase, dropped here } The answer is, becatise the 
increase were appropriated to hrr by part 10. In part 16, &he ia 
to take the direction and management of the nr gro slaves, ar>d 
to take the profits arising from the same, hy the tabor, hire and 
increase of ihe negio slaves. Why is the term, increase, here 
c^miited as the antecedent? And WI7 is she directed to take ami 
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ll.i*p6M o^ tht ^ro€t< by increaae in such manner as the uhill 
|>le48e aad think ill Here the expression !$» increase of the 
•iegrosUves. If the>terfny profi.a by increase^ could be constru- 
mA in'P«|;e 10, to be some other increjise th%Q that of slaves, it ia 
liere expUined mieqaivocally what is meant. It cannot he ut)* 
derstood otherwise than that she 13 to dispose at her pleasure 
oi the niej^ro children born after the deed.. 

In part 19^ the trustees, after ber deaths are to possets anid 
k^id-th^ negro slaves, for the useg^i &c. — Why i* the word, i^- 
crcass^ not licre used? It is because by parts io aud 13} the U|- 
crea^:e is given to the feme. 

• In -part IS^ wiiece power is given to her to disppse by win, 
the-^t^fvi^ increase, is omitted ; and it was proprrly omitted, be- 
cause as to the iocreasi:, she needed no such pjwer^ that being 
«lrea:iy vested in her by part 10, 

The doubt which the ipgenuity. of cpunscl hive thrown upon 

this qntfstion, is produced by referring the words, frojftts by /ti- 

4ve^/?, to t^e words, negroes and incresise, mentioned in i, S, 

«ud 4-. tt shouUTbe remembered, that the last antecedent is in 

^part 10, and immtdiajLcly precedes the relative w or ds^prcfits by 

^crease. There is no rule better established than this ; that 

^V^rba rtkta adproximum antecedens rcfucent. If this rule be ap- 

^ plied to the deed in qviestion^ 3vhich seems to have been drawn 

.Wlh^uicomnaoa accuracy, it will dispel all the donbts which 

.have been raised by referring the term to a remote antccedtnt : 

for then, as clearly as can be spoken in our language, she will be 

entitled to profits by increase of the negroes, and no one iucon- 

^•istency girill beibund in the whole deed ; and every part of the 

jdeod where the word, increase, is used pr omitttd^ will be com- 

•plctely explained and acconoted for* 

, As to the question, whether she is bJirred of her distributive 
•'.share of the property he acquired under this deed, it is to be re- 
marked, that contracts in prospect of marriage, are of various 
»ldnds: some settle specific property j others, covenant to 
t pay money, or settle jH-operty or money. With respect to those 
which setde property specifically, some of them are in bar of tHe 
^futureclaimsof the wife ; and some of them operate ssapurchaser 
)her fortune and future acquisititjns. Such as operate in bar of 
, her future claims, have that quality, not merely because they 
. »re settlements of property in piospect of marriage ;, nor indeed 
. A^ they derive any part of this quality from the consideration 
. that they are settlements of property between the husband ard 
■ wife ; but solely and only from the consideration that the parties 
. have agcecd they shall be in bar oi her future chims. And such 
.agreement must be evidenced either by the txpress terms of the 
. d«:ed that they shall be in bar^ and of what future clainis parii* 
' xularly ; for nothing will be barred unless included witiiin the 

JVI2 
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extent of the tcritil made use of: For ii^tatice, dowers 
be barred by a marrUge settlement, when it accrues by the deatlfet 
of the husband, unless it be mentioned in the deed that tbcfit^ 
dement is to be in bar of her dower, or unless that meaniog and 
intent is to be fairly inferred from the terms made n«c'of inthe 
deed. In C. U. 2 voL Chancery Dower, 3 E. it is laid down 
irom Equity Cases, 152, that a woman shall not be restnioe^l 
from having her dower, where the husband makes a settlement 
upon her in consideratioo of the marriage portion, if it is not ex^ 
pressed to be in bar of duwer, and it docs not appear to be ts* 
pressly intended. If a settlement by him of his estate, in cooat* 
deration of^erporlion, will not bar her, how mUch less wiH she 
be barred when he settles nothing of his own upon her, and gets 
by the settlemenf, half of her estate? 3 Atkins, 8. 2 Vcmco^ 
365, E. Ca. 218, 219, support the principle, that she is notbarw 
red of her dower, unless by an agreement clearly expressed, or 
plainly to be implied from the deed. The same principle a|K 
plies with equal force, and is equally well supported in regard to 
hct claims upon the personal estate— her distributive share ibr 
instance ; it is not barred by a settlement unless agreed to be bo, 
«ad chat agreement sufficiently expressed. In 3 Bro. Ch. C; 362, 
» lease-hold estate was settled previous \o marriage opoo the 
wife, in recompence and bar of dower ; and for aprovmtfnftrtr^ 
the wife^ t^e husband had no real estate ; and the que«»ioii was, 
whether this was a bar to the wife's claim of thirds pand L« 

. Chancellor held it was not. Though mentioned to be for a pro- 
wision for the wife, yet not being expressed to be in bar ot her 
thirds, the necessary agreement to render it a bar, did net api^ 
pear. 2 Vernon, 725, 1 Atk. 439, 1 Vernon, 15, are to th« 
•Wie effect. Another circumstance very material in the piescnt 
4;ase, is, that there is no case to shew 'that a settlement of th« 
wife's estate on her, or of part of her tsiate on her, hasevrr 
been by construction, made to be a bar where there arc net ex* 
press words: 3 P. W. 199. P. Ch. 63. 2 Vem. 58. 1 E. C. A. 
70. There is no agreement expressed nor to be implied, frofyi 
what is expressed in the deed now before us, for the purpose ^f 

. barring any claim of the wife, whatsoever: There is no sni^ 
thing hinttdat : And if it be a true rule that she cannot be btr- 
red of her thirds, unless there be an agreement for the purpcse, 
then we may conclude that she is not barred of her thirds, a 
moiety of his dying intestate. » 

Then the next question will be, can he be considered a^ai 
]jurchaser of her fortune and future acquisitions, under this 
clced ? A man by making settlement on his wife, may pfa^e 
himself in a situation to be considered In equity, »s a purchaser 

' of her property ;— but then in tlie first place hfc must make ihe 
purchase by a settlement on her, of bis property, not her owa* 
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%iynBHy^ it most be agreed that be shall be conalJered aa a^ 
yiitcba&er. . Thirdly ; there must be such words used as are 
%u%::l'iDt to. shew iU Fqjt support of the first point, he cited 5 
^..VV. 199. la support of the second, he cited 1 Fonb. 692« 
Ampler, CS2. 4. Yiner, 4a P.. Ch. 209. 1 Fonb. 310. 2 Vera. 
$it* a. C D« 3dO ; ^^ A^usband aeiiles. a jointure suiuble to the 
BPrtloA of his wife^ which conslsia of chosca in action, and the in* 
S«;ritan.c<Ei st ttkd,ih^ husbiind die8,his executor shall not have those 
4«bia or the i^ilieriunce, without a special agreement for that pur- 
ppse, thou^ th^ husband left not otherwise assets for his debts.''' 
Aad.iu&uppoi:c of the third point, namely, that such words must 
be u^ed in the deed as, imply the property set^tled to be for her 
fortune, he cited 2 Vez. 677* 1 E. C. A. 170, 70, as to say, that 
be mal^s^ ii ifi consideration of her Jortunc^ or in lieu thereof 
A YeuJpn, Z. 2 Vernon^ 68, 501. 1 P. W. 378. 2 P. W. 60t» 
%A^. 448.. 3 Atk. 20» There is no sucli agreement here, ci- 
.l^r expressed ot implied ; and therefore he cannot be consider- 
ed as a purchaser* The^seltlement is not expi:essed to be made 
4>f his estate, in consideration of her lortune, but for cnd'in c§n^ 
4ti^ration of, a ntfirriage^ &c. and. for settling Und^ negrqes, Suv 
tJie estate oj the said J tine Innisp^ 

. Witb respect to conycnants to pay money: If they be co'V^* 
«aota. to pay aft^r th^ death of the lius^and, and at be leaves her 
(ispiuph by tiiiU„or to develve upon her i^s her share,. Ms apet- 
firmance or s»ti.sfaction ofthe convenant't 3 Atk*[419« 2 Verst* 
709. 1 Vezcy, 1. I Vez« 520i But if the convenantbe perform- 
• able in his lifeiimc;. Vis a debt -^ and. debts are to be paid Srst, ttid 
she eurplus divided-rand then she is to be paid| tnd to divide 
i)^e surplus also :. 1 P. W. 324. 1 Bro. C. Ch. 63». 2 Bro. Q. 
Ch. 394*. 2 Ufo. C. Ch* %S. Here is no covenant for payment 
£d£ moaey in the Idetiine of the husband ; and the only consider- 
;;^uaa remaining, is whether thcr.e be any thing ^ven to her in sa- 
Vsfaction of h^r clain\9« lie has covenanted indeed, after bis 
^.eath,, that his. execuiora shall pay her /^. 120 per annum, for 
h^r life. U will not be pretended that diis covenant was to be 
.as a purchase of gr in bar of her future claims* It was covenant- 
ed, for the reasons 4pd cqnsiderations expressed as the causes of 
that deed » and. it has. never been performed, for it is aidmitted 
by. tbe pleadings to.be in arrear ;. and it is hardly denied that he 
; had npthing wherewith to pay it :• and foe one thing to be in sa- 
tisfaction of. another, it must be of equal value : 2 V* 37, 409. 
, % Vern* 4J% 2 Bro. C- Ch.. lOQ, 2 Fonb, 326, 4 V. jun. 391. 
It most be of the same ^aturc :. 1 Y^ i2U. 1 P. C. 394, 2 fonb. 
i%t»^ And it must be equally certain.: 1 V. 521. '2 V; 636. 
P. Cb. 394. 1 P. W. 408- 2 P. W. SSi^ 616- 1 V. 126. 2 Alk. 
«X>, 3 P.. W. 227. 1 P. W. 410, 14th ed. The lot, wharf and 
iii^d doj^ot. answer this description i her interest therci« i» 
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Contingent, depending upon his death before her's ; Itis^M^ 
tor her life only ; wiicreas her moiety i« forever : They are «f 
different motives ; for one is really, and tbe other personalty ^ 
and ihv-y are ot very different values.— *How can property to the 
Value of one hundred pounds, ever be presumed to be ia tati^ 
factidn of claims to property for ten thousand I She is entitted 
to the annuity, btrause he has ntithrr given oot" left her anv pro- 
perty tquiviiknt thereto ; and she is entitled to her distributive 
»hare, because there is nothing even, setting aside the necessity 
for an tigreement^ that the settlement should be in bar which h« 
has given ot his, in exchange for her claims. She never had 
any interest in the lot, wharf and i&land| because she sunrived 
the husband. 

As to the objection, that the husbandV trust estate is not sub* 
Ject to the act of limitations, a trust esute in personalties is as 
much subject to distribution on the death of the intestate Owcu 
e-r, as a legal estate in personalties is: 2 Fonb. 15. 2 All. 296^ 
299. 1 Vernon, 204. 1 P. W. 109. 1 Vea. 23/. 

The ca<^es cited on the other side, belong to distinct classed < 
Some of them are cases where the husband has been considered 
as a purchaser, by making an equivalent settlement. Such are 
\ Fonb. 92. 2 Vernon, 58. 4 Viner, 40. Pre. Ch. 209, 63, 312. 
"3 P. W. 199. These respect his claim of that which was her'ss 
not her claim as in the present case of that which was hts ; ~^nd 
are therefore inapplicable* Some are cases of satisfaction, whrrc 
the question is, whether the wife's share shall be a discharge of 
that which was covenanted? Such are 2 Vern. 709. 1 P. VV. 
324. S Avk. 419. 1 Vezey, 1. 2 Bro. C. Ch. 95, 394. Here it 
is contended that she is barred of her share \ net that it is a bar 
of any covenants he has made ; they are therefore cqualty-iaa^ 
plicable. Others again are cases of performance ot covenamt 
for th« payment of money to be made after the husband's dcatlt, 
and which arc deemed tc be performed by a share of equal valne 
coming to* the wife, such as Vezey, 520; but here they conieod 
that no share comrs to her. Every case of purchase of her poru 
tion, satjsfaciion or performance of covenants must be laid aside*'; 
they are arranged 2 C. D. 2 M. 10. 3 D. 2. The cases which 
can be properly cited are those only which tend to prove that a 
settlement on the wife is of itself a bar of her claim to a cKstri- 
butive share of her husband's estate : And every case of that 
class will be found to stand upon this principic<^that the wife 
has agreed to accept of the settlement in bar of her s^are; and 
that such agreemeai is expressed or sufficiently implied in the 
deed of settlement.«-A setdement alone «ven of the husband's 
estate will not bar her. The case in 1 Atkins, 439, is expn ssed 
to he in bar; and the Lord Chancellor relied upo.n tins, which 
lie ueed not h^ve douci if the seltkmeut of iteelf was a bar.^«» 
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VKc'Smie fcmaAs apply to 2 Vernon, 724—1 Vcraoo, 15 — 1 
Vec, 5$. The Lord Chancellor thought it would be in bar of ali 
•he could claim as wkWw, if tlie deed had said the sefttlemcut 
WfiB for aJoiDcare* I'he same principle prevails in cases of clow^. 
cr; the cannot be barred, although there be a settlement, unlesa 
expressed to be in bar — 2 Vernon, 365 — E. C. A. 209 — 3 Atk, 
^vM.Ress; E. C. 152. 

judge Lock seemed to ihi^k it was needless to consider whe-* 
ther or not the feme was entitled to the increase of the Negroes ; 
lor the deed directs, that at her death she may dispose of half^ 
be. and the other half or remaining part of. the said landsj Ifci 
fwoes^ and other the personal estate of the said Jane hmisy tg the 
Xtat and behoof of the said Francis^ &c. part 14; and therefore if 
•be was cntultd to the incresme^ besides the half which she might 
dispose of by will, &c. that was a part of htr personal estate^ and 
betonqed under this clause to the husband. He seemtd to think 
also, she was barred of her distributive share by the settlement* 

Hall Judge, thought that profits by increase of Negroes men* 
ttoned n\ part 10ai>d part 16, did not mean the young Negroes^ 
tMnro after the making of the deed : And as to her Jistributive 
^hafe, he thi'Ught that all which either party could claim was iix> 
^ unalterably by the deed ; and that she was not entitled to clai4k 
lEny more than that had assigned. 

• The Counsel of the plaintiff perceiving the opinion of the 
^oiitt, dismissed his bill and commenced his suit de novo in the 
'Cirouit Court of the United Sutes. 

Wilkins vs. M'Kenzie. 

•^I'MIS case v^% thus.— -^M^Kensre deposited money with Bar- 

' ^ clay, and applied to him for part of it, who answered, I can- 

fiot pay money but will givft bills on New- York : M'Ken2ie 

'then asked Wilkins if he wanted a bilbon New-York» who an« 

•iwerfed, yes^ and I will pay part in money, and will give my note 

for the residue.— He did this, and M'Kenzie gave an order od 

Barclay for one thousand dollars ; but it was understood between 

Wilkins and M^Kensie, that Barclay was to deliver a bill for it 

on New- York. Barclay delivered the bill accordingly, and it 

^as returned protested, and in the mean time Barclay failed; 

and the question whs, on whom the loss should fall. 

Judge Taylor decided that M'Kenzie was liable ; but at the 
Court of Conlerf nee, having reflected on the subject and looked 
into the authorities, he changed his opinion, and the other Judg« 
es concurring with him, they granted a new triaL They said 
this was a purchase ol the bill by Wilkins, and the delivery o( 
% bill by M^Kenzie for a precedent debt, and being a purchase, 
M^K«u2iie \^<is not concerned hi the event. The case relied on was 
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Xft|»^ Teem Beports, lOS, Bolton vs. Rctchard. Theoifit >idi 
Mi tbr.lhe. plaintiff, were 7 T. 64 : For ihc defentant^ 13 ftlod^ 
203~S-lk. i24— 12 Mod. 408, 517—2 L. R. 950— Andrcw-V 
Urpv 1^7^ l^^-^^ Sdlk. 442<.«^&ALk. 118— id Mod* ^i-rprft 
Mod*36. 

Martha Whitehead vs. Clinches heirs and€^mui0rs^ 



THIS wafr a bill iacqaity, filed in Halifax court, to which ther«L 
was a demurrer* Jacoa Whiteheaid, the husbaodof tbe jcowk* 
plaina»t» sold a tract ot land to Clioch id 1760 and died ia X7B^ 
The complainant filed a perition tar dower, ia ibe supe^rior eeuaf 
of law in 1786 or 1787.-— The petition waa beard and tbe. prayer 
thereof granttd in or about 1899L She was put into poafinsaioil^ 
of her duwer lamia by a shc»ff and jury, and has ever siac^ coith 
li»u<:d in possession : Clinch died while this petittoo was pco4*^ 
ii;g. This i^ill is brought to compel his beirs and executors^toi 
»£count iur t!ic mesne proiita from the death. o£ Jacob Wiuic^ 
he*d. 

Counsel for the defendant* First ; without some cqiuiablff' 
circumstances, as defendants. detaining tide deeds, their iQsa^ og 
^hcte a discovrry. from the.defendapt is necessary* cotms- wiUe 
not entertain bills to account for Tnesoe profits, but wiU.le«v^ 
then» to.their.remedy atUw; 2 Vern.519. 3Atk. a40*. l^^^tk* 
^^Us No such equitable circumstances exist in this case^ opr 
are.set fonh in the bilL Secondly ; this being a case whiqh oi> 
ginated before our acts of Assembly had made any alterations iar 
the English comn^on^ stattue Uw resp^aing^ dower,, it muatijbct 
decided entirely by the £nglish law ; therefore, if the defeodnDt; 
ia a writ or petition for dower at law,, dies, pending ti|ei auiv 
th& damages are lust, and jjuKlgment will be given lor the dow^ 
tj«ly. 2 Bic. Ab. late edition, 394i^.et passim ^92.^^ A^d though 
tlfre case^ arc very numerous, when the plaintiff or defeod^Pt ifk, 
a suit at law for damages has died befoce^its detcrmiiiMtoci, tt. 
lias Always l^en conceded that the damages, at law were lost^ and* 
equity- has never given relief. The case from 2. &ro« C* OU: 
G20, &c. is entirely different irom tbe;[jresent ; there the bill wast 
iirst bDughtforjduwertand mesne proiiu, in a.coutt of equity. 
and not in a court of law. Thirdly ; no mesne profiiSi and dar* 
mages were recoverable at common law. in real actions Afwbi^. 
dower is one, on the princijile that they were necessary to enable, 
the tenant in possession to. answer. the demands of the lord--^^* 
Th<s only, law which altered, this -principle as to writs of dov.er,. 
is the »iatuie of Martin, 20 H. 3 ; and that only gives dao)Ag^- 
cT mesne profits where the husband died se/'z^d of the land* Co* 
Lit. 53. 2L. Ray. 1384, 2Ba»Ab. Tide Dower ^^n. Kor 
cao^ cunbc {iroduced, where the widows whose busbandt d^A. 
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nAf^lt'^lz^d of !^c lafid of -wbtch she prayed doirervrr covered 
nesoe pro&ts, except when they are revtrstd Jor error in that 
c^ry particular. In 3 Bro. Ch. C. 264, no damaged arc prayed 
againftl-a p*ir«bas<?r jn the hasbaod'ci life time. Bunbury, 57, r 
bill in every particular like the present, was reversed by tho 
vhole court. 

^ Couxmrii for the plaintiff. As to the remedy; 2. Verooo 519t 
^ Atk. ^40. I Atk» 524, relate to mesne profits in common cases 
4if ejectmettt, there equity wiil not interpose unless the case in*' 
voh-e on equity which the party cannot make available at law. 1 
Fonb. 13. It is nevertbekss true that dower and arrears of 
dower are peculiarly subject of equity jurisdiction, witbout any 
aHegation of equitable circumstanceH. 1 Fonb. 147.' 2 Viz. jun,' 
UKS. Metford, 109> I. Vea. 262. As to the right, we contend 
oat for a legai one ; let it be admitted that damages are gone at 
law b^ the death of tlie deforceor, and with them the legal right. 
The fight in coocsieoce remains, and equity will recognise it, as 
weli as in the former case. Wherever the law is silent anti' 
therefore inadequate to the attainment of justice, ^quily will i»- 
'tcrpose* 1 Fonb. 20. Why will equity subject the executor cf 
am executor to a devastavit committed by the first exe€utt>r? 3 
Adc. f57. Because the law is defective ia rendering justice ley 
Ae party. Why will equity subject the reprirsentauvcs<j| a de- 
fendant, deforceor or waster, or decree for the representatives 
of a dead plaintiff? Because law is inedcqate. Why give com- 
pensation to the widow, for the detention of her dower, although 
she has not demanded if ?• 2 Bro. Cli. 632. Because it is just, 
and the law has not provided /or it. Why give account for 
Aesfte {Profits when the plaintiff* has not entered f Because the 
law will not4 3. Atk. 386. It were endless to cite cases whicW 
arethe result of this principle. It only remains lo ask if she be 
JMt in conscience entitled^ She is entided lor the same reason, 
and upon the same grounds, that a plaintiff is in common cases 
af ejectment ; because he has recovertrd that which belonged to 
her. The case cited from Bunuury, 57^ oupM not to be relit- d 
upon ; it is a short, loose note, carelessly titken, without detaiU 
Mig ctrcumstances or arguments, and is certaluiy incorrect ia 
same particulars, and therefore there ia reason to doubt it in ali» 
It is certainly incorrect in saying ihc widow cannot have mesne 
profits Iml from the time of the demand. 2 B~o. C. Ch. 632. 
It is also incorrect in saying, that as she has rcr.. •erecland is in 
possession, she may recover the mesue prohcs ^i law. Damage 
es in dower are accessorial and an appendage of the principal 
judgment, like damages in debt, and cannot be recovered in a' 
separate action. Co. Lritt. 33. No instance can be adduced of 
a recovery of damages in a separate action : The case then is> 
]Bw*orr(;€t in these points; the renvaii.u.<^ oue is tqually so, lor 
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damages or mesne profits are recoverable in tqu:t7, tliodgti At$ 
busband did not die seized. 2 Vcm.403. 2 E. C. A^>* 388. It 
is monstrous to say to a delbr^eor, resist the just claim of tli#. 
widow as long as you can, and take the profits which belong to 
htv ; Aeither law aor equity wjil make you refund, thtm. If this 
be law and equity, it is not very good sense ; common sense 
lOeill say, the profits equally belong to her, from ibe diMih of the 
l)U«hand, whether he did not or did die seised, audit is iqaal. 
ly a wrong to her tor take them iVom her. Systems of j«rispni* 
dence are systems of principles, not of esses, and vft^ should t^y 
cases by chem : ^ui horet in Uttrtf^ hout in v^rtice. PrincipU is 
the magnetic needle which conducts to the discovery of xm^k 
•Let me forget the temerity of a nestling, and guided by prin^ i- 
pie $oar upon the wings of the eagle. Why let the deforceor 
keep the profits, when the husband did not die seized ? Secaute, 
say they, these are to answer the demands of the lord. And^ I 
«ay, when there is no lord, let the poor widow have them :— 
The deforceor ought not to return them, to answer demansta 
which cannot be made. .^ . 

Is it to such artificial reasoning as this that the just claim of 
the mdow is to be sacrificed I We laugh at itrwhrn no ^'ffects 
follow ; but'when we find it is to have the effect it is advanced 
#01, we cannot refrain from harbouring a suspicion, that ihct|V 
)s nothing but legerdemain. 

Cwria ^vlwri^ 

Anonymous^ 

EVJERY bill on the face of it shews in what country it is drawOt 
and that is for the purpose of r^hewing, by what law it is go- 
vernable. Here the question is, wl^at damages on a protest shafl 
be paid ; whether the damages accortling to the law of the couo- 
try where drawn, or where endorsed. The damages should be, 
according to the law of the country where drawn ; for the as- 
signee stands exactly in the place of the payee, and is^atllled 
to the same measure of damages* he was, and no more It b 
not sound to say fhat a bill may be dn wn at sea, and then to 
argue that the law of the place where made is not to prevail, be- 
cause at sea there is no law. The answer is, the law ot the 
place which the vessel belongs to shall preyaiL Nor is it con- 
clusive to say that every endorstrlnent is a new drawing, as be- 
tween endorser and endorsee ; for then a foreign bill endorsed 
here would become an inland bitl» 
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Circuit Court of th6 United States^ 
Raleigh, June Termi 1803. 
Cihs(ni ^nd others vs« Wtliiamsi heir 0/ Williamsk 

^T^HIS wa3 z set. fa. to subject him to the paymeot of a dtbt re^ 
-*• covered against the executor of Win, WiUuuDS^ hit ancestors 
«Hc plet(>etl th4t he had nothing by devise, and as to vhat be had 
b}' descent, that he had in irV6 mortgaged the hindsicieseeodcci 
to certain creditors of his ancestor for eighteen hundred doUar^^ 
and liad putd bond debts besides^ to the valbe of the lands* It 
nppeared he had in 1801 soU the equity of redemption, and thtsff 
questions arose as to the Value above the debts paid for bis an^ 
eestor—- First $ shall he pay interest for the surplus i and it was 
held by Marshall ^viA Potter^ Judges, that he shculd not. Sc*. 
condiy ; as to the value shall it be estimated, as worth at chA 
death oi the ancestor, or al the time of the mortgage, or at the 
time of sale m 1801 ? 

Per curiam. So mueh of the lands as the money secured by 
the mort^^age was worthy shall be deemed to have been purchas- 
ed by the heir, l^ payment of the debts of the ancestor ; the anr^ 
* (rfiiH of the land shall be estimated as worth at the time .of sale 
in 1801. Ic must not be valued as worth at the time oi deaceni^ 
to the defendant, for the intermediate profits are a reeompeace- 
for the ezpences incident to holding the land, such as taxes and- 
theliie* 

Verdict and judgment accordingly^ 

TeasddUi 

vs." 

yordan^ddmWinrightofhiswifeof^ranton^ 

^UIS cause being called for trial, Wood» moved to add a plea« 
-^ and stated that since the defendant pleaded, judgme.uts bad 
been obtained against hi in to the amount of the assets in his 
handd. 

And by Marshall^ Chief justice, to which PoiUry Justice, as- 
sented ; it is in the discretion cf the court to permit the addi« 
tion ol a plea at any time before the trial j and the court will ad- 
mit the plea where the justice of the casc requires it. And the 
plea now ofTcred is sQch an one ^s justice rtquitcs the admissi- 
on of. It would be a nK>n&trouH preposltiou that when judg- 
ments, after plea had taken away all the assets, the txccoior or 
a^TMnistrator should notwiihstanding be compelled to answer 
the debts first pleaded to< 

The plea was added# 



Sanders vs. Hamilton.. ^ •. 

» • • •.-.-■ 

THE declaratioti 9Uted, that HamUtOD^s agent had sold a ife^ 
gra for. H^inittonto SanderSf who was sued for the ificrcase $ * 
ID consideration whereof, and that Sandera had proitlised h^' 
V9iiid defepd th« suit; HamiUou pro/niaed that if judg- 
tnent should be obtained against Sanders^ he, H^fniltop^ 
w£kAA make good the damages; that * Senders diff^Berend*;' 
theauit, and had judgment against him. One question up64 
the trial vaa, how the damages -should be assessed ; whether ac-' 
tording to the present value of the Negroes, or of the value 
when recovered. 

JUiirskall^ Chief Justice* The jury should assess damages 
aaoording to the value at the time of recovery j for supposing he"* 
is to have the present value, he shodd bear (he loss in case of [ 
the death of the Negroes or other loss since the jodgmcot ; and ^ 
besides, thcplatntiff's demand arises immediately upon the reCp* . 
very, aad is not to be influenced by after circumstances. ' ', 

io the progress of this cause it vas moved, that the recoird tt' 
the recovery between Stricter and Sanders should l>e read. - '' 

I^xuutan^ It may tee read to prove that there was a reco* . 
very, and the amount of damages, but not to prov^ that Streetef'* 
had title, because Hamilton was not a party, or privy. * * 

A juror was withdrawn, and the plaintiff's counsel moved fot 
leave to add a count, which the court said was accessary, to ar» 
rive at the merits, but would not admit the amendment except 
upon the condition of paying all the costs to this Ume. He ac- 
cepted of these terms and made the amendment. 

- Wilkings vs. Mwcpiy^ administrator ^ &c^ 

T>LEA, the act of limitations ; replication, that the intestale as^ ^ 
•*• snmed ; and the evidence offered was, that the adminktrc^ ^" 
tor promised within three years. It was objected that such tvi«, 
dence was not that which the replication offered, and therefore 
should not be received* To this it was answered that an ad-, 
xnissionof the debt by the administrator, takes the case out of 
the act ; and there is no other way of giving the evidence to the . 
jury, but under a reptication Jauch as this. If the repljcatioo, 
should state a promise of the administrator, that would be a de- 
parture from the declaration, which states a pi-omisc of the in- . 
testate : And you cannot in the declaration join a count founded . 
on the promise of the administrator with that'against tbe intcs-^ 
tatc. Such counts cannot be joined, the judgmriits upon them 
being different: the plaintiff's counsel <iited 4 T. 34?. H, D}.. 
Re4 108} 1 50. E contra was cited H. Bl. Ele. 104. * 



KewBern, July, 1803. 9S^ 

JfixrsKalt^ Chief Justice^ X doubt whether an sdmiftsion of 
the debt by the adn^inistrator will tal^e the case out of the act of 
limUutions^ for the admission preiiupposes a promise made with* 
iq three years, aiid hovr caq this be wheq the iatesute has ^en. 
dead (ec^ yeat^ \ \i it were true th^t an admiasioa of the debt 
did tAe the case oi^t of the act, and it could not he given in evi« 
dence at all uolesa allowed of upon such a replication, I should 
thinly that 4 strong argument for admitting the evidence. But 
the prenxisee^ arc QQt CQrrect s it is not true di^ « count upoa the 
intestates promisti, and upon that of the administrator to pay the 
debt of the intesute Qiay not be joined \ (he contrary is directbr 
proved by the case cited fn>m H. Ql. Re, 104 s where the admi* 
aistrator upon amWmt// CGm|^/tM'«cf^ >aad promise thereon, waft4 
\it\i\ liable (^ boms i^statorh. l*he other cases cited, which statA 
that he is bound de bopis propriUy are where the conaideratioo 
for the pi-omiae i^rose after the death, of the intesute, and in thOv 
time oTthe administrator ^ hece the promise .was on aconsiderv* 
9tion ari^ing^^io, th^ tioxe of th^ intesitate^ The Qas«s 9ire recoa* 
^leat)]e. 

The verdict founded on th« admisak>B.o( the evidence tras -eel 
|$icle, and leave given to the plaintiff's counsel tQ %dA a^ WWt ^ 
^ plaintiff paying cost% up to t^is iiipe^ 

NewbetTia^ July Term, 1803^ 
' IT^r^ artd others, ys^, Sheppardg mdovi^ 

TFHS. was a,n auction of waste ; for waste alledged to be coni« 
mitted in the doweic lands of thiJ widow. The plea was, im 
^aste committed. 

^ohnston^ Jndge. — ^Actions of waslie have been rarely brought 
^jpx this country. | remember but one in my practice s Tbet was 
against Holderness, formerly of Roanoke* And then it wa% . 
decided, that waste in this country i& not to be defined by tlie . 
xules of the Rngltsh law in all respects ;. for cutting timber treee 
ipx the purpose' of clearing the lands, was not waste here, though * 
it was ao in England. l/^lands are. leased to a lessor in an un- 
cuKivated state, he must of necessiiy ba^ve the powci; to clear,, 
ptherwise the lease would be of no profit or advantage tohim» 
The same \^ the case of dower landsu It is proved here,, or at- 
tempted to be proved, that the cleared, landa were not enough . 
&r her cultivation i^aad^ tha^ the trees were cut down iji contemK 
platioa of making a, clearing. What shall be deemed waste, . 
mtistio a considerable degree be in the discretion of the jury 
upon evidence. It seems to me the evidence rather proves that 
Ihe trees, wrei^e cut dow:n for sale* The jury will consider iihft<« 
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ther they ^crc cut down for tbis purpose or rot ; mA il^iuty 
shall be of opinion that this was the design, then they slioukla. 
find her guilty of the waste. If on the contrary the cvidcoce 
proves they were cu( down with a view to diAriog the land, - 
they should find her not guilty. 

Verdict for the plaintiff as to 40 acres out of 47T. S m»ft ^ 
damages assessed, aud motion to arrest judgmsAU 

The executors of Tomlinson 
7 he executors of Detestettius. 

'l^HIS wsR an action of the case upon proroisoiy notes, aod 
^ ptetie adminiatnmt waa pleaded. 

Upon evidence, it appeared the property was sold by order uf ) 
court, by an auctioneer in the town of Newbern, and inx Ir^a. 
than its value, but not under any othc:r circumstances of unfair* 
neH8. It was purchased in by the widow, who was the cxecu^ 
trix. 

Johnston^ Jw^g^- The law of England is as stated by the , 
plamtHTs counsel, that an executor or administrator cannot pur<» . 
chsse but by paying the full value. The law however is diflcr- 
cm here ; for here it is sold by order of court, and by a puUif 
f>i&cer» the sheriff, whose ioterest and duty it is to lake care thaf 
it sells for its vakie : Thereforcshe may purchase in such casts 
for less than the real value, if she can; but if not 8old'4qr order 
of court, or not by the sheriff, the proper officer, she, the cxccia^ 
irix, shall still answer for the real value* - , , 



Pender vs. Jozies. 

17 JECTMENT. The defendant, under a deed from his fa- 
•*^ ther, took possession twenty-iive years ago, of lands then i<w 
eluded in Pollock^s patent, and has couiiuued that possession t vt-r 
since. Pollock was an infant till September 1^90; butwithi|i 
three years from that time, he went over part of the lands iudud* 
cd in his said patent, but not then in dispute, claiming the whoUi^ 
and threatening to sue, unless those settled upon the patented 
lands, would admit his title itnd purchase from him. The sei* 
tiers with the defendant, appointed agcrii^ to purchase, and did 
purchase ; and defendant purchased part of the lands he was 
settled on, and the plaintiff the resi Jue* This was in 1793, and 
soon afterwards, the plaintiff enclosed a part of the lands in dis* 
pute, and kept them enclosed, and used them till juu before tb« 
comaienccment of this action* 



v9be. pialintUr^« ccniofci « onteaded tbat he had suaed, titfe 
ttbder faiii deed and pps^^«»ion. 

: Ibht defciidant!ft couiiSel contended, that Pollock's entrt/ upoa 
p|n of the pftteoled lands, vtsicd the whole io him ; aoJ if not, 
that his clahn made known in the neighhovhood •f the disputed' 
Unis, and the Mdmissmn of lut titles avoided tine possession and 
its efFccta# 

yohnsioHy Judge.— An entry to divest an estate claimed by 
maother, must he on the lands claimed by him ; and if there be 
several possessors on patented lands, the entry must be on each 
parcel possessed. 

As to the claim^ I will not now undertake to deride how it 
must be made : that point may be reserved. Coniinual claim 
xil>ttst be made as near the Und as the claimant dare go, and thtit' 
vests the possession for one year and day. Jiere it is contend* 
^ that tlaim in our act of limitations, is of a different import, 
and is productive of diiFerent elFects, in as much as it vests the. 
possession and preserves the title for seven years more. And 
riso.it is contended, that all which is meant by it, is a making ' 
it known to the possessor, by some notorious a::t or declaration,' 
tiiat he, the claimant, is the owner of the land settled on. Per- 
haps it fnay be so, ... 

. The jury found for the pUintiff, and a new trial was xnovctl- 
feifu ^nd after argument, the Judge said, there has been seven • 
jnear's pos<$e8<>Von iu this case, and that too under a cX^^d ; and it 
makes a clear title for the defendant, unless his possession wus 
ovevturned hy the true owner within three years after coming 
so age^ by entry or claim. Now, an cjl^try to have this effect, 
must be an entry upon the very lands possessed by the defend-* 
ant. lie said nothing of the claim^ but ordered a new trial. 

Smith 
The heirs 9 devisees and legatees of Richard Caswell. 

UPON the bill, answers and evidence, tlie case appeared to 
. ^be— -that the testator by his will, charged his real estate with 
the payment of his debu, and authorised a sale by his executors^ 
io case it should be necessary* 

/Smith obtained judgment at law in this court, in September 
levflaf^^d^) ^or about aev.en hundred pounds, with stay of exe- 
cution for six months. . At that time the executor bad assets 
to the amount of eight thousand, or nine thousand dollars. Be-i 
fare the six months wrre expired, other judgments %fcre ob- 
tmed. The largest of these, to the amount of five hundred 
and forty-one pounds, the executors purchased. Under these 
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executions^ part of the property wu told ; and m 179^ a 8»Ie 

was made by the sheriff to satisfy tbf execution of five hondredT 
and forty-one pounds. Before theecpiraiioq of the stx moiiAs^ 
the property was removed ioio another county, and a' sale was* I 
attempted afterw;ird8 to satisfy the platmi£Ps eicctomn ; but the^ \ 
executor and one of the heir«, now a« defendftnt,dro!^e away the' 
bidders, and a sale was postponed, ^ftcr this tf ipe^ thiwoper-- ' 
t\' could not be found by the sheri(E i 

The plaintiiPs counsel insisted that the bill ifM • pf«per «n#^'' 
>n aid of the- execution ^ for the lanck gomU not be ^>me at at^ 
hw, since alihough they wtrc Quule asscU by*ttie triU iQ thi^' 
hd;uis of the executor, they could not be sohi by a e<anQK>D few 
cxw'cutian ; nf iiher could they be sold by a sci.fa* to. be iasue<f^ 
%ipon this judgti^cnt; the ei^ecutor t^aid 4iot pleaded f^ly Mnvi.-^ 
nistered, % - * 

For the defendant it was argued^ that the executorti%s HaMe.'' 
tohc proceeded against, as for a efexmsUniti and should be readrtedc 
to before re ''oursc could be had to the iandl. Indeed the hetr^' 
cannot be p»^ocecdefl against at all ift equity, because the de- 
licienr.y of assets \eas occasf ioned by the delay of executioa 
which the ct editor cunsepttd to. It is th« lps& wbtch look piaee ' 
>n consequence of this dehiy, that iias forced the piaintHFto at* 
tempt a recovery agaijist the heirs. Part of this pr6periy was^ ' 
not sotd till 179€u T^^c plainufifs execution bore teat befoM «?- ' 
vcral others under which it w>s sold. Secondly t the plkint)}|' 
can yet have remedy at law, by an action of debt on the bond, 
against the heirs, if they were liable to the debttinder the cir* ' 
cumstances of this case. Thirdly : the plaintiff can have reiQie* 
dy at law, by proceeding against the executors or the tepreaeil^^ 
tativcs of the executor, who 4t it said, 18 now dead. - • -* 

Johnston^ Judged, decided, that notwithstanding these objecti- 
ons, the bill in equity wiill^er-Tand decreed for the con\pIainant» 
He said, it is sufficient foidPie plaintiff that his execution waa, 
reiiirncvi— rnotiiinG; to be found. Jtle need make no further 
proo^. Possibly he nugb:. sue the kcir:;upDn the bond* He 
might, perhaps^ by procvrrding aganiat the representatives of the 
wasting executor, recover; but he would meet %vith greftc diffi- 
culties in that way, if not be finally defeated : And why uke 
that course, when there is one more neai^ and:plain than the one * 
he has ukcn. There can be no doubt but that thi^ coort haai * 
jurisdiction over the canse* *The will directs the executor* to, 
sell the lands for the payment of debts.-* -b «tf a tfmp\tk l4)efliv 
and this couit is properly called on iq eAfbrce the ex;ecu0oi^ 
thereoi. 
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,. . • •• Clanrkv^. Arnold. 

17 JECTMBNT. The phimiff daimcd under the Trustees of 
^ the University^ wi*o cUimed the lands as confiscated, having 
lately belonged to Henry £ustAce M^CoUoch^ vrho was, and re* 
ouUied fto absentee iatbe time of the war. It becanne necessary 
fof che pluntiiE to prove that these lands has belonged to M^CuU . 
loch. The plaintiff proposed to do this by a variety of circum« 
9ti^e8vau4 parWcularly that the defeodant being ti> possession 
when the attorney^for the oat^ersity was about to sue, admitted 
tdc lands did onccbeloag to M^CuUoch, and had been coniscat« 
e(J!r ^ This was ioteniied to be relied on as circumstantial proof, 
tHat'tbe dt;£pndant knew the grants to him had existed. But 
/^o//, Judge, relused the testimony ; saying, such circumstances, 
unconnected with possession, were not proper to be received a» 
raising the presumtion of agrant. The trial proceeded, and the 
defendant offtrod ia evidence, a deed signed by the atiorney of 
Heoryi£ustace M'CuUoch^ which had been dcPivercd to Hughey, 
who had coaveyed to the defendant iu 1784^ 1 his deed had 
been delivered, after the sale by tht? trustees of the Universtty^ 
to the plaintiff. But the defendant's counsels offered witnesses 
to prove the usual practice of Henry Kustace M^CuUoch to h^n^e 
been, when he contracted for the sale of lands, to receive part 
of the money, and to deliver a deed to the purchaser, and im« 
mediately take it back from him, before registration, and to de- 
tain it till the residue of the money should be paid. The plain-* 
tiff's counsel objected that such testimony, not applying imme-* 
diately to this deed, ought not to be received. But the court 
decided, that such evidence might be given as circumstantial 
proof of the delivery. The plaintiffs counsel then offered t» 
))rove that after the date of the deed from M'CuIIoch, Hughey 
dcknowleged he had not paid the purchase money, and that he 
had no tide, as circumstantial evidence to shew that in fact no 
tieliverv of this deed had ever been made to Hughey. Bu^ the 
court.would not receive this evidence^ though the confession w>i9 
m^de before the deed of Hughey to Amolcl, because if receiv- 
ed it would affect a third person, Arnold, the purchaser under 
Hughey. It was insisted for thephintiff that such delivery, if 
believed by the jury, was a delivery upon condition ; to be effec* 
tual should the money afterwards be paid, which not having been 
done before the con^scation acts in 1779, that the deed had not 
pas^d the ti'le from M^Culloch, and consequently that the confis- 
cation acts had found the title in him, and had trans Fered it to 
the state. But the court said such a d'^iivery was effectual to 
pass the title from him. The plaintiff^s counsel urged that if 
the delivery was good, still registration was necessary to com- 
plete the title of the purchaser, and that iiad not taken place in 
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t779j nor was originally tnt^fioed to take place till the pdrcftatfe 
money should be paid, thrrtforc the title remained in Hccrjr 
Eustace M*CaUoch, and of course was confiscated^ The court 
said that the deed had lately been registered, having been dtrli. 
vcrcd by the attorney of Henry Eustace M'Culloch^ who claims 
the purchase money ; and when registered that it had relation 
back to the time of its first delivery, and passed the title as from 
thattime,and therefore M*Culloch was divested of it before '79. 
The defendant was in possession in 1779, when the attorney for 
the trustees conveyed ; and the court said, for chat reason a con- 
veyance could not be nnade before the possession was recovered 
from him ; and that though possibly (which he would notdcttr* 
mine) the state might h'.ive conveyed, because the state is in pos* 
session without entry in all cases where an individual would be 
by entry ; yet the trustees of the University, the grantees of ih« 
sute, were not entitled tu t^.c same privileges^ 

Verdict and judgment for the defendatie« 

The reporter is bound by his duty to the public to questtoD, at 
kastone part of this decision* An admission made relative t» 
the land in question, by one who after war.b sells to another, is 
certainly as much evidence against the purchaser as it was against 
the vender before the sale : Otherwise the person who was eik« 
titled to the benefit of such evidence (which might be decisive 
evidence too) might be wholly deprived of it by an alienation of 
the owner. What the reporter contends for is too clear to n^ed 
much illustration. A verdict can be given in evidence against 
a purchaser. — A recital in a deed of the former owner may. — An 
answer in chancery may, as a confessiou, unless in case where 
the alien himself, or some person claiming under hini wcutd 
make use of it : 4 C. D. Evidence, A 5, ch. 3, 6 Mod. 44. 
Salk. 286. Pek. Evidence, 26, 34, 35 L. Evidence, ^6. And 
nothing is more common in our practice than to give evidence 
(with respect to the extent of bf urdarits,) of what the former 
owner said, if it operates against him. 

But let it Ise remembered, once for nil, that I impute this, as 
well as every other mistake of Judge Hally to the hurry of busi- 
ness. I believe the government at this time has no cffictr who 
. more deserves its cbnr.Jcncc : Yet I cannot agree to dissemicate 
wrong legal notions irn of respect to the opinion of any one. 

Edenton, October Tfrm, 1803. 
State vs. Hamuton. 

TNDICTMEXT. Mr. Hamilton^ as ihe attorney for Mr. 
Deane oi \VtIm«n^ton^ had taken a note from Harvey and 
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. Jo^ir^', nay^blc to John.HaniiUpn^aXtorney, &c. i».nd.had endors* 
,s,d :*; Dean-. It was alicdged that this note was payable in ttv§ 
i/tjrs^ hat that the word years had ht:en stricken out, and the 
\v.jrci //w!;v tasertcd in its stead ; and that an action had been 
c > nmtjjcrdin ihe name of Pcane, assignee, against Harv.cy and 
J'jcit^i^ ill ti.c county court before the two years cxplrt-d j that 
j. li^mtriu. was given against them thereon j that they j»ppealed 
;w J.is CfHii'tj thiia new dccLiration had been drawn tor debt 
u;Ma prtmlscs, iufitad o^the former, which was debt iipon.spc- 
<,i Aiy ; t u. ;tMs ij^w cltcLiration was sent up by the ccunty court 
cl.rk, ;it) 1 1 M-JvCt \ry tl.c clerk of this court; that the jury weic 
iinj^.^cUcil Ui tli!3 court to try the cause"; that Hamilton wat 
c!r.-r\.u u:> a vvimcss, aad svyore he was not interested; He was 
jrjitictL.'i :\.i' p.'irjury, and the perjury assigned in this t/iat hezOM 
iji't:rd.'.:cJ. On t'ic trial, Jones and Harvey were cfftred as wit- 
lijs^-s oij be half of the stale, and it was objected that they were 
i.'.coinpcteni ; for lithe ir evlJv^iice should cause a conviction, 
tl^tn tlic dcfcudant would be re; ;U red incompetent to be a wit- 
r.L..^ a';:iip,3t :.h..m when the civil a* li .n should again ccine on to 
f'iLiit'J. ; for It was yet ucpendin,;, and after much argument^ 
Ja 1^': 'Jchnuon wk^ ol o^/mion tlic objection was a fro6d one, and 
r-] 1 1 I t'^t ir testimonv. D^anL^a testimony was then offered for 
'^Mii'lLiintfLon, .and rtMccted for the same reason ; ramrly, bc- 
'c. "J .e he WdS interested in proving the innocence of Mr, HamiU 
t .n\ in ^nj.^r that he mightsunport the actionof Mr. Dcane agaicit 
\t.\r;^y and Jones, Verdict not guilty. 

Vv^ilmington, November Term, iSb^v 

*«• • • •••♦••*. 

Smith and wife vs. Ballard and others. . 

A F PER a very elaborate argnmcrt in this case, and time talcea 
^ ^ in consider, JuJge M*'(f<vj v/aa of opinion that thk^ being a 
• \\ to p;r'"'. *.uati* tef.timor'T rrlativc to lands of v/hich the com- 
^ /inan."=» \v:re out of fj'.-t^.s'r.^iy sh.. uld be dismissed upon the 
h -..orr'.r t'.ttd to ii. The complain.rnts might sue ?x law, and 

Y .c I/- 'v iiffit (jf tl:e itate mr^rc-r immediately notwithfttand- 
i .y; 1 P,\\\li7: a::d notwidiJtanding there was an afidaviO" 
y :'■■: :•.., ir. i:' me of the wUncssrs, tl.-t they were aged and infirna 
*»'. I ' v !'k-!y to liv-e long. And he seemed to think there was 
tr;!! ...ss re... in here for perpctuiting testimony in such a case 
i.vA.i in E .,;land, for here when an action at law is rommencedy 
i'"t deposic.ons of the wiintsscs m.iy be taken, but there deposi- 
t; »'.^ tanMot ho tai^en in a^ suit at law, and <•! course as to those 

V •.•>^^ :re itot able to travel to couvc, their tvirience must still be 
l•.^^^. t »'> p'i/''tTs; :\nd t'. at possibly might be the leason of 
.: ... /. .In IP.W. 1X7. 
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Circuit Court of the United States. 

Raleigh, December, 1 803. 

Murray and Murray vs. Marsh and Marsh. 
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)ERcuriam. Marshall, Chief Justice, and Potter, Judges. 
Loomis and TiUinghast assigi^cd to the plaintifis the note 
tued on, which was made by the defendants, and afterwards be- 
came bankrupts, and obtained a certificate. And now Loomfft 
is offered as a witness for the plaintiffa. He is a convpetent wit^ 
ness ( for ke is by the certificate discharged of all debts prAve- 
able under the commission^ and his endorsement to the plain- 
tiifs rendered him liable to them, so ^« to make their demaoci 
against him. Secondly ; the record of the proceedings against 
them, attested by the clerk of the district court, without any cer- 
tificate of the presiding Judge, is good evidence ; for ilie act ef 
Congress relates to certificates in case of oIIjccis of the several 
states, not to those of the United States. Ihirdly ; if the ot^ 
jection to a witness arises from proof made by the objector, the 
witness cannot discharge himself of the objection, by any mat^ 
teff sworn by himself; it must be removed by proof drawn from 
•ome other source. Fourthly ; depositions to him not specify- 
iD^ihe parties between whom they are tali^u in the caption, nor 
naming them as parties in the body of the deposition, cannot be 
received. Fifthly ; if a plaintiff supposing himself ready, press 
for trial, and it is found on trial that the testimony he relied on 
cannot*be given in evidence as he expected and he be nonsuited, 
the allegation of surprize shall not prevail to set aside the non^ 
wic» 

McAllister and others vs. Barry and others. 

nER curiam. M isrepresenutionss, and obtaining a bargain 
-^ in consequence thereof, disadvantageous to the party de« 
ceived by thtm, is a ground in equity for setting aside the 
conveyance, although the party imposed on were oi sound un- 
derstanding, and had time enough to detect the fafshood before 
he made the contract. In this case the debts due from the tes- 
tator were represented to his legatees to be very large, and like- 
ly to fall upon the estate in remainder devised' to them ; and it 
was concealed from them, that a fund was provided by the testa- 
tor for payment of his debts. The conveyance must be 3et aside 
hut the gnmtec shall be allowed for the im^jrovtmenta made o% 
%hc estate^ 
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Hamilton vs. Jlhn^s and others* 

•yHIS was a scire facf at agaiost the heir* and devisees of John 
-*- Jones, deceased, to have execution against the lands de- 
scended or deKvered to them, of a judgment obtained against 
the cxeciUGTs upon i plea of fully administered, found for the 
executors* Alter the test of the scLfa* but before the issuiogf 
of it was known to IHster Arrington, he purchased a share of th# 
lands from- one of the defendants, who being served with the 
^,fa. would not plead thereto. Arriogton alledged there were 
{lersonal assets much more than sufficient to pay the debt* 

jflarshall^ Chief Justice. The seller impliedly g|ye power to 
the vendee to- plead such pleas in his name as werC'^cessary for 
the defence of the land ; and should a plea be now put in by Ar» 
dngton in the name of the vendor, i would not consent to strike 
it out. 

Whereupon Arrington put in the plea of pensonal assets in the 
-hands of the executor, enough to satisfy the judgment*. Afid he 
put in the name of the vendoc in. open, court*. 

Mamiltcffi vs. Simms^ 

. jyER curiam. This is a« debt upon bond, affaiost the hetr (^ 
^ the obligfir ; and if the plea of nothing by descent or devise., 
be falsified by verdict, the judgment will be de borus prwprii^ Dt 
the heir or devisee* And it wilt not help tfie defendant if the 
jury should find the value of the land en such issue, for still the 
.court would give the judgment against the defendant injurtpr$^ 
.prio for the whole debt.. Thereupon this plea was by consent 
withdrawn, and the lands devolved to the defendant in icmaia* 
der set forth in a new plea*. 

j^onts and wife vs. Walker and otAersi. 

JpE^curianu An appeal from an inferior court of admiralty^ 
-^ takes the cause from that court, and such court can no lon«^ 
ger act in it : But it still retains power to take care of the goods . 
seised, which are the subject of the suit ; and'to that end it ma^ 
order a sale of such goods as are likely to perish. What raised th^ 
greatest doubt with us was the uncertainty whether the goods in 
(}uestion were sold by order ofthe court.The proceedingsshe w that 
afcer the appeal, the now plaintiif was ordered tapay for salvage^ 
one third in value of the property by a certain day, or etherwise 
an order of sale should issue. Then it appears that the counsel 
for the dainnnt procured a postponement of the sale till the 4th 
of February* It appears also, by a deposition of the Marshal^ 
that he sold by order of the courts And it appears by oth^r dc«^ 
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poHitions that $he papers of thts court wtrt Lept ven^ !ao*c''% on 
slips of p«ptr, which were o\uv\ r^nnAfd lr(»m iht* ofiic-, as ap- 
plied for by individuals. From all these ciicumsunces wo have 
concluded that the evidence is in tavor of ihi: orcitrT c^ 
talc« Then if the court ordered a sale, those who piirchasrii 
und T it should be protected ; and the defendants are ilorie j cr- 
«ons« It w:<8 argued that all the world are piinirs to a pilzi 
cause in thf admiralty ; and arc affected by :< decree in i::c ;;[ - 
peliate court. This should bt; understood with some rt - u iliI. « . 
Upon the publication made ol the suit depending, in ci lUr tl -tt 
all persons interested may come in and defend, all piMS.ns a: ,; 
bound by the decree pronounced upon the point then in < ...lU^i'- 
vers3\ E';tth.reis no c )ntrovt.rsy l^etween the liLtlLLr-^'r 
ctaimants and those who afterwards became interested by a pur- 
chase, under orders and proceedings of the court in the ca^j^c 
between the libcllant and claimants. Such intwveninfj perscr? 
•re not bouiwl by a decree made between the lib* Hants and cia;- 
tnants in the at^pcllant court. The dtrfendants are entiiK d to >v- 
tain the property they buve pure based, aithoug.h the dcciLC of 
tlie appellate coui t declared to belong to the claimant. 



Newbern, January Term, i8c4* 
Gray vs. Edward Harrison. 

P JECTMENT. Tayhr, Judge.— The plaintiff claims nn-' 
^ der Febin Gilgo, who claimed as heir to William Gilgo, 
who died in ITS I ; and upon the sale by Febin, he said he had 
sold the lands which he heired as brotlier jf th.e hall blovdto 
Wiilium Gilgo. This e^idpnce is not admissiMe, aiv.l the jury 
should no\ regard it ; for'a man, after he has sold, cannot say 
that which renders the sale inv.il id. 

As to the oth-jr point, the dciendant formerly exr/ihited a pa- 
per purporting to be a deed to himself from Febin Cilgvi, and 
had it prcvcd and admitted to registration ; and claimed Tule 
under it when the land was about to be sold as his brother's. I'' 
is, therefore, now insisted, that he cannot, whatever tiie pJaintrf 
may, ^cny that to have been the deed of Febin. T hat detd, 
therefore, must be taken to exist, and he is estopped to say Fe- 
bin had no ti.le. Had he exhibited the deed rn this court, on 
this trial, and cUlmed title under it, I think he would havc-betn 
estopped. Jtstoppals run between parties and privies* Her© 
the pkiniiiTiii not a party to the deed, nor is privy to it. 
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Lavender i an infant, by his nextjricnd^ 
vs. 

Jh: acininistrator of Priichari. 

'I'^HOVER for pr^rrty alleclj^f^cl to have been p;iven ^y P'ltc.^- 
-*; ,a: I, in his I'iiim:?, t(» the pldiiV-iu. Tox; t-V.'.tii *- v,/a ^ 
•t'vi'. a'-ovii a v/t ..': .rcjrc h'S dtaih, an^i wlii'.^t 1.*- wus in ;:•'*''• 
L -'Ji, IMtch.Md c. :v.- to t':.? mdusc of the iviiiuia^s ic\\\^r\ *.a 
La- J to t^ ' ch:! 1 : *- i,.;.'-- '/:/ ^^'^Z mi^ c^rrz, arid ell jvaj ho^^\ my 
*' -ijr'.e lifuc'^ (.■..:f //*/ r'\,ro Shcn'?, Here take ot the com t 
** Iiavo givcii \uu.*' A'ul ^rvc lil.n .^n car or tv/o o*' C'^rn. 

The d' fciuiaiii^o c.mhi'];;! .:*./.slf d, tivr. no ^ifi ca^^. :: ^ r-im- 
^,!.^:c, until a rtc very (,f tr.s lj'ip.j ^,":V:^n — and thai \.l .r: -.a 
ajtu'il delivei y civ)cs not iak» pi lOf ^ ibert- musi '>t! some lui tr«'v'*- 
v;dent to it ; as g vi-i^ -be koy of a trunk, or oTa ivjoin la w.^/icii 
the good-, arc, or the grand bill oi Lsiile of a shiji at sta. In all 
these cn:.:*s, aad in every other tl-at can b^; p.odu-xJ, llic .lonvr 
rc-tuin.'d r.o josjtssiwii ofany part; h're cvt-ry thir.jwas :ctuia- 
td !)y i.im. 

As to a f ymhi'Hcal delivery, tl.rv denied th'>t :l.c h.w -J.Uywcd 
c f anv sr.L!i thi'.ig in tho ccsc of gitta of p^:- '.: jd ;}ro;^triv //./u-r 
t;/j..>% They cif d 2 BL C. 4n. Toil-r '-i E}Ci...KO-3, lot, 182. 
2 Vtr2.\, 431. 2 Ve^.^y, jun: HI. 1 P. W. -10 i, i-il. i2 VcZ'.v, 
4^:. 3'Aik. 214. 2 Vezy, 440. 

Ta/hr^ Judge. — Where tlic thin.-s r;'vrn :i-'". nr* prcSv-Tit '.9 
be dtiivercd^ a symbolical deli.*: .-y «*> a''iovr.\' 1- ! 7 t!-.^- •'*'■ v^f 
tV»'"' country. The horse w.13 i-.i iho y:.:,', .\ .u :*'\:.*.t h. ve been 
dciivsir.nl ; and the gl^t is clearly nm go"u js t'* '•'■). Tf - (^»rn, 
hojji and Negro were not th'i^rc, but two or tht •.; r I'i ; '.'IV: A^ 
to them^ the tidlvcry of ih-, car of corn was a ;j -.J Jo!.v-.y, ^f 
delivered ".[i ti»e name ol ull. 

Ti»v-re V, uj a verdict for the dcrenda'.t, an.! a new 

Pitman vs. Gwey, 

T^AYLOR, Judge. — The trespass complained of, first com- 
-■" mtrnccd aUove thre«; years before the inaLliution of v.iiis ac- 
tu)0, and has been continued to the time oi the action, which 
was within thr^e years. The act of limitatioos is pleaded j — 
and most cler^rlv that act is a bar to the action ; for it must be 
founded upon the first tortious entry ; not upon any continuance 
01 po&ses$ioQ afterwards, and within the three years. Before yi\ 
aation of trespass can be maintained for continuing in possesr.t- 
Oil af.er the first entry, t-ierc must be a re-gaining of the posses- 
%\q^ ^y the p^rty tx[r^ lied* Th^u the law deems the posscssioa 
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to have hnen ITia all along ; ami of course that the defencUnt wai 
a vicSator of it ever}' moment he continued his possession. 

U[)on this opinion, the plainiHf waa nou-suited. 

Pender vs. Jones. 

TpJECTMF.NT. The defendant was in possession on the 
'*-' first of July, 1784, under a grant and deed of mesne con- 
veyanccs. The person under wnom the plaintiff claims, came 
of age in the month of September, in the year 1790. He soid 
to the plaintiff in the month of October, in the year 1793* III 
the month o\ April, in the year 179i, he went to the hou3|^of 
one of the many terretenants who had settled upon the different 
spots included in this large tract of six thousand acrcs^ And it 
is inferred by the phinliff ^s counsel from the evidence, that the. 
«lef endant* with the other tcrretenants, appointed an agent to pur- 
chase for them, the several spots on which they respectively re- 
sided : and that in October, he was at anqther meeting, where, 
was the d^flcnduut ; — and there all'the terrelcnants admitted th«^ 
title of Pollock. 

I am ol opinion, that if seven years be completed at a period 
of time, occurring after arrival to full age, when part of the se-* 
ven years elapsed during infancy, that the party has three 3'eaif. 
from his arrival to age, to make his entry or claim, aod uoviSStl 
As to the second point made in the argument, the act requlr^ 
an entry or claim within the prescribed time;^ but it is urg(lQ 
that such entry or claim is dispensed with, if the party in posset 
»ion admits the title of the claimant : for why enter or claim, IQ 
^i-^vest or prevent a title, when the possessor admits it to be ill 
his adversary? I am of opinion, that a deliberate avowal on the 
part of the possessor, of title in the claimant, or a serious assent 
U) the validity of his title, will render an entry or claim unneces- 
sary, and is equivalent in its effects to an entry oV claim. 

There was a verdict for the defendant ; and upon a moti«a 
for a rule to shew cause why Mi^re should not be a new trial, 
the counsel for the plaintiff argbed sw follows : 

Certainly the owner out of possession, is not bound to enter 
within thfee years from his arrival to age. Instead of sir years j 
suppose only one year or one week elapsed in the timeofhTs 
infancy — must he enter within three years after, or bq barred ? 
Jfso, infanc}', instead of conferring a privilege, %r ill in reality 
abridge the time of limitation, and require an entry within the 
•pace of a week and three years after ; — whereas a person of full 
*g*» might defer his entry till six years and fifty-one weeks 
atttrr his full age. Shall he be compelled to enter before the se- 
ven years are completed, when part elapses during his infancy, 
and the residue sftcr his full age I Sappose then^ he was of age 
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«ae day only before the seven years arc convpleted^-must ho 
enter ihe day atttr? Then ihe infant who has ntglected his en- 
try, is in a more eligible, situation than he who liasncglecicd it 
for a less time ; for if the seven years expire whilst an inUnt, he 
has three years longer ; bwt if only six, he has but one year 
more. He who is most negligent, is moyt laduiged. He who 
qomes oi age to-day, when the time elapses to-mcrrow, bhali be 
deemed conu^*aat of his rights, and capable to put himself in 
a condition to assert them in twenty- four hours; when he who 
came of age yesterday, after the seven years expired, shall be 
4eemcd not conussmt of them, nor capable to possess himself of 
the means of vindicating them in less time than three years alter* 
^U be said, that on coming of age, he has it in his election ti 
enter within three years, or at any time after, beiore the expi- 
ration of the seven ; that is in bubstancc to say, the proviso docs 
hot take place in such a case — for if it operates, it must bar, if 
the enfry should not be made in three years : whereas this opi« 
men supposes he may enter after the three years, and bc.forc ihc 
seven are con4)leted«. Then this case is under the enacting 
clause ; and then the opinion amounts only to thix — that wher4S 
part of the time runs during infancy, and other part after, that 
the bar take place after the expiration of seven years. If there- 
fore, four years run in the time of infancy, he mtist enter within 
tbrec; years afterwards : not by force of the proviso, but of ih« 
enacting clause ; and is exactly the same opinion combated by- 
the example oi seven years elapsing the day after arrival to lull 
age. 

It may be S2id^^ exceptio unius est exclusio ulterius ; and as 
none are excepted out of the generality of the enacting dtusc^ 
all are bound except those described in the proviso: infant i 
against whom the seven years have run ; not those against whoin 
it did not run in the time of infanc)'. The letter of the act is so,, 
but the meaning cannot be, for it involves. the absurdity before 
pointed out, of most indulgence to the m-jst dilatory, 'i hcu 
the act contemplates only two cases, — seven years run. ...^ 
against a person of full age, and seven years against those undir 
age. The roixtd case no>V before us was not contemplated, 
and is a casua omhaus ; and if so, it is either not under the opt- 
r-ition of the act, and is subject to no limitation ; or if sul jc^t 
to its general spirit, that is to be collected by the role laid dowu 
by Lord Coke, by conatruini^ the act as near to the rule and 
reason of the common law as possible. That imputes no lachr % 
to infants whatever, as may be seen in a great variety ol Instances 
in Lord Coke's chanter oi Entries, Descents which tt 'I Enirie-^^ 
and V/arr;iniry. This rule, if not imputing negligence to them, 
is universal with the exception of Estates u/fon cbr.r/:tiony plenarty 
I'or SIX months, by an iacuHibent, and some few others distia* 
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;^!4\ukd. ' M i>o, : • optrauon <A iK- cict did tv>t comm-ncr m 
•*t(' cj'C h.fore i-^ vA\ ^i ■ a-fivH^ L. lull ?,v^ 'i'''^, "»^ proved i.> 
L; the *Tiie con-tlunW^i I»y jluoA .r tXinnple, wl.icl* tar.nrit^-e 

,'v ,^f, ^. SuopoBC six \«.-:s lu.. u^^iiASL -n *;i!nnt, zii:i he tr.tn 

I .', ur .'•r a-eV leav'irg V. . iniai.i ..Jr ;-.hewm huvc the s:*m« 
r^v a::c)W^d liim to enter, m if no time had ehp^Kd in the idc 
<-: r^rvncssior. Suppose iilsn, r.i!: v^^rs lun ag^unsi Pn at^c^&tnr 
•M 'iH ; 7^\ and he dus, leaving uu ihfant heir ; he wiilLe bairtd 
it' I., rirlll not tnrcr ^vilMn one yar a!\.^r. Ard wbnt ts tl'wi 
re;iv.nofl'.Md:in;rtMCc? It la !. ;.^'ib- n. ;:^chfs L.-i' mortc. 
t , ilic HL.il anu. vtor, c>n'] t:. i./ -- n . ^ / • rr-^'Oi.ed r>-^ir^t 
; iai — /h^TcHs. hd.cs .jl i-ipu • 1 to I--, r^: « -orol full l-c; 
nn ] thci c*orcf the time; sh^'l i-^ rcc Koc-d . - :n - him and a^airst 
i.n heir aho. Atid ir i::e s'x y.-a:s t'-.r. not be tompiitcd 
ar-i;'ir/. lUeii.rant ancLS or N>/o (Vk 3, y.i'^ ohdl it when ht liVcs 

to "••••? :'.t i''^-' ? — I ciTi r-c noi •. 

'Vh. ur-tndw^=no:H-A d, biit:: r :• :-' d fo be upon the 

his ..i.i.-.h:»i-:,i;^ '•• ' .;,::: -^'huv . nt -re^ . »••- iorc triU j^f r> 
.. » . .• it lio v,as t.J--. . to MVfn vf ..!.> .,:ti'>- II :nuig CI 

^ u ..\n vv.o.rM . 1 i.v-.t '.V ^ot, would he b rr.d; ;r.^t..rF 
;. ,.^, '.v.lv t;.'-: > ' v'v.^ r-veii-ruis ha\ c elapsed CL; .•; 
it.:...vT, L)'i:.t tx,."..&3 \\o,\Ii oithe uct. 
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aties to be enquired ioto^ and the court will not refuse it. So aa 
Usue irhich Judge Hall at the term rdused, was now referred 
to the jury ; namely, whether the bill of sale made by the plain* 
tiff to the defendant's wife^ was intended to cotiprehend the Ne« 
groes in question ; and whether the cotiveyance which Smith 
made of the Kegroes in question, to Rowland, the father of the 
defendants wife^ was intended for the fraudulent purpose of de» 
fttating.creditors* The plaintiff alledged it was in trust to return 
the Negroes to him when called for } and upon this allegation hia 
bill was founded. 

Per curiam, in his charge to th<r jury.— ^It is not enough for 
the maintenance of this issue, that the parties supposed a cer- 
tain person would recover against the grantor ; and that the con- 
ireyance was made to defeat that person j it should appear that he 
was actually a creditor. 

And upon this issue the jury found for the plaintiff, that it 
was not to defraud creditors^ though there was full proof that 
ic was intended to protect the property against the effects of an 
action, then depending, in which the plaintiff claimed damages 
tor the conversion of certain slaves, in which he finally failed. 

Stowell VS. Guthrie. 

'T'ROVER for goods, and notes for money won by gaming. 
-*• And for the plaintiff it was argued, that though under the 
British act, and according to the cases which put. a construction 
on it, the plaintiff cannot recover, because in pari delicto potior 
est coTiditio possideruis f. yttthzt rule will not apply to our act^ 
which goeth further than the British act, in this, that by our sec 
not only the security but the contract is void : And by our act al- 
so, the transfer of any personal chattel^ to satisfy or pay money 
cr other thing won by gaming^ is void. . By the British act, the 
payment of money won is left at the option of the plaintiff; and 
if he makes it he cannot complain : But by our act, the paymgnt 
is rendered void. If so, it passes no property to the receiver, 
and he gains a nzktd possession onI}*-by the transfer, leaving the 
property in the lost?r. And why leave the property in him, un- 
ie&s he can recover it? Of what use will it be, to say that the 
transfer shall be void, if the plaintiff cannot have an action to as* 
scrt his right of propi-rty i The transaction will be void in 
•wordsy bat in reality unavoidable, for want of the means neces- 
sary to its avoidance. 

^ E contra it was argued, that winning a thing staked up at the 
time, was not within the prohibition of the act ; and \i it was, 
that the plaintiff, who is a violatsr of the law, shidl not be beard 
to compUia of the i;onsequences of his misconduct, 

P2 
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' Twjkr^ Judg«* The act should be so construed 2S most tifcc* 
tually to 8u,>pre88 the vice of gaming, which is the parent of tvK^ 
ty misfortune ; and the bdst way to do this is to give no action to 
the plaintiff in such a cases For knciwing that he will not be re* 
licved, he will take care not to engage in gambling. 

Verdict lor ihc defendant. 
^»/rrr.— Is it not the principle of this act to take care of those 
who have not prudence enough to take care of themselves i If 
so, it is against its principle to say, let men take care of them«> 
selves* 

State vs. Crawford^ 

tNDICTMENT for passing counterfeit money. Amongst 
^ other things, evidence was given ot his having in his posbes* 
sion five or six years ago, stamps for making impressions to ihe 
•imilitude of dollars and guineas. Having been convicted, a 
Dew trial was moved, Ixcause one of the jurc^r^ was not a^rtr- 
holder^ and thin not known to the defendant till after the ttiaL 

TayUry Judge. A new trial is in the discretion of the cnurt^ who 
will not graut it unless dissatisfied with the verdict. Here was 
a full defence aad a full examination of the evidence, and it was 
very sufficient, in my pphiion, to warrant a verdict. I'hisis not 
like the case of a juror who had expressed ill will tewards the 
defendant before being im panne lied ; for there, though the vc^ 
diet was not incompatible with the evidence, there might be re^ 
sou to suspect the trial had not been impartiah 

Hillsborough, April Term, 1804. 
The executors of Alston vs. Jones's heirs. 

Ti^^CAT^ Judge. No doubt can be entertained but that deci- 
-*'^ sions have been made in this state, which reject the evi- 
dence of a man who is offered as a witness to detract from an 
'instrument hira^a-lf has given. Here, however, the itistrument 
was given by tKe wiitness as an aitornty, " Samuel Landrtcm, as 
mttorney^'* 8cc. is stated in the deed. He is, therefore, admissi- 
ble, and is not subject to the rule insisted on. 

Halifax, April Term, 1804. 

Joseph Hill and others vs. Robert Hill and others. 

T^HIS was a hill to compel the defendants, the executors of 
^ Thomas Hill, deceased, to diiiribiitc the reddnu7n of his es- 
tate undisposed of by his will; and also a legacy which had bees 
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hps^d «n the death of the legatee in the life time of the testator, 
Tne defendants demurred, and insisted in argument that the 
property sought to b^ d.istributed, belonged to them as execu- 
tors. ' • 

M^C'Xijs Judge, tool; time lo consider of the same after argu*. 
ment, and said, as to the lapsed kgacy, that could not go to the 
executors, beca.use the disposition to the legatee shewed that he 
did not intend it y for the executors an(J he relied upon Fod« 
blanquf, 131 ; where the disposition of the reaiduc to a legatee 
who dies in the life time of the ttstator h&s that operation. He 
over-ruled the demurrer as to that. As to tije undisposed rtf- 
nduum^ the defendants counsel argued that the idea of the alter- 
ation of the old law in this point arose froii^ the words iised ia 
the act of 1715^ ^^ No executor or administrator shall take or 
** hold hin^self ^according iq the value of the appraisement) more 
•* of the deceaseds estate than amounts to his necessary charge^ 
^ and disliursements, &c. t^ut that all such estate so remaining^ 
^ shall iipmediatcly alti r th^ expiration of 12 months b^ rqual- 
" !y and indifferently djvidec\and paid ip such persons to whoni^ 
*<^ the same is due by this act or the will of the deceased,'* 8tc, 
The object of this act was a special one, to exclude the execu- 
tor from holding the property for himself, as had been the pracr 
^lee, ana charging himself by the appraisement to the legatees 
and next of kin of the intestate. 1 his act directs that he shall 
not for the futurtf so hold it, but shall divide it. The goods, by 
the procurement of the executor, were freouently estimated a% 
^n undervalue, and the executor was held liable for^ that value^ 
as the law stood befoxx this act. bideed^.the abuse of appraise* 
ments became so intolerable, that not long afterwards, in the 
year 1723, the legislature^ c. 10, openly complain of and abolish 
them. And they say in the preamble of this latter act, that such 
^Jtrai^ements have bern generally vwch &hort oj the true talue^f' 
the proptrty* If the object of 1715 was to pi event executors 
holding tor themeclvts pro;*erly thus undervalued, it would 
be going beyond ih<? act to extend iis meaning to any other al-. 
te ration ot the existing Uw, especially an alteration of so much 
consequence as. that contended Uir. The makers cf this act had 
not in contemplation tl^e surplus ^Yhich under the existing law. 
belonged to exrcutois. They have said, " no execuUr or admi' 
*> niHtrator shall take or, hold.'*^ They meant to abolish a mis- 
ciijcf common to ifoth* Now the admnlstratorr could never re- 
taiato himself the residue undisposed of by theiiv>ll» he was 
bound to distribute; all^ The law. ;hei^doe8 not ccxpprel^cnd the 
case of a residue undisposed of by will. Again, the executoi^ 
or administrator is to deliver over the property to th»5 party cn- 
tltJed to it by the will of the deceased, or by this act. By this act^ 
tbe Titxtof kin were entitled ia the estate of an iatestate ; butf 
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no one is intestate who makes a ir ill, and where there was a w}ll 
the executor was entitled, by the existing law, to all that wasu^t 
cUspoaed of otherwise by the will. 1 hen the direction of the act is 
to pay all to the legatees where there is a will, or to the next of 
kin where there is n6 will. Where there is a will, and not all 
disposed thereby, the executor cannot deliver over to legatees that 
part^ for there is no legatee of that part. Nor are the ntxt of kia 
entitled by this act ; tor this act gives to them only the estate 4>t . 
an intestate. This clause relates only to an executor or admi- 
i^istrator on one side, and to legatees and next of kin on the o- 
thcr. These latter are entitled to the full value of the property, 
or rather the property itself^ notwithstandiog the appraisemenu 
But where there are no legatees, nor any intestacy, the clause is 
silent. 

What we contend for is very greatly confirmed by the ninth 
and last clause of the act of 1715, c. 49, the act in question. It 
directs ^^ that if any sum or sums of money shall hereafter re- 
^ main in the hands of an cdminiatrator^ after the term of sevea 
*^ years shall be expired, and not recovered by any of kin to the de« 
*' ceased, or by any creditor in that time, the same shall be paid 
^' to the churchwardens,'^ be. Why did not this clause direct 
exfcu$or9 to pay over in like manner, when a surplus remains in 
their hands after payment of legacies f Clearly because executors 
were, by the law in being, entitled to such surplus. . 

The court over-ruled the demurrer as to the undisposed 
residue also. 

As to the first point, that a lapsed legacy, like a lapsed rest- 
due, will not go the executor ; that ts clearl) a mistake : 1 R. C. 
A. 243. Moseley, 47. I Atk. 494. 2 Str. 905. 2 P. W. 489. 
And see Toller, 275. Z Bro. C. Ch. 27. 2 Vca. 166. As to the 
second point, I doubt much of the correctness of the decision, 
but can (»fFer no other reasons than those contained in the argu- 
ment of the defendants counseL 

Arrington's administrator vs. Coleman. 

T^fTHEN the trial came on, the plaintiff was about to read two 
^ " depositions of one Philips and his wife, which were essen- 
tial in the cause, and it was objected that Philips, the witness, 
was a surety for the costs of the suit ; whereupon bis testimony 
was rejected. The plaintiff moved for a new trial, on the ground 
of Aurpriae i and AtCay^ Judge, rejected his motion wifboiU 
kesitation. 

StaievsiStallings and others. 

VJp'C AY, Judge, after argument.*«-The Attorney General may 
^ *- ask the gaestioa concerning a witnesa for die defendants^ 
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Vhether he is man of bad moral character; he is mo% confined to 
' the question, whether the witness be a man of veracity, or-uf vc- 
' racity when upon oath. 

So the question was asked, as to his moral character* 

— — VS. Collin Person's executors. 

npHIS was an action of debt brought against the defendants, 
-^ naming them executors, and founded on a judgment in Vir- 
ginia, against them as executors, to be levied of (he goods of the 
• testator ^ if there were any auch^ and ifnot^ then the costs de ionis 
froprlis of the defendants* To this, action the defendant now 
pleaded, no assets. 

Per curiam* The confession of judgment in Virginia, and 
the entry in consequence thereof, is a proof of assets, and judg- 
ment now shall go against the defendants for the whole, //^ bonis 
propriis. 

Johnston vs. House. 

*\i^'C AY, Judge. Person surveyed the land for the patentee, 
^'^ under whom House claims, and extended the line in ques- 
tion 160 poles, and marked and cornered it, as also the next line : 
But coming to calculate, he found he had included seven hun- 
dred and twelve acres, instead of 640, and he cut off the land ia 
question by drowning from 80 poles instead of 160. But he re- 
turned a platt to the office, mentioning the comer red oak, mark^ 
ed at the end of 160 poles, and the corner white oak, marked at 
die end of the next line drawn from thence. The platt having 
been returned with these comers, although mentioned to stand 
at the distance of 80 poles instead of 160, they sImII be taken 
notwithstandihg the distance mentioned in the platt, to be thc^* 
true corners. The comer marked at the end of 80 poles, is a 
white oak, instead of a red oak, called for in the patent. 

Verdict for the defendant and a new trial refused. 



WilmingtoHt May Term, 1804. 
Bordeaux vs. Williamson. 

THIS wai an action of trespass fttare claustsmfregit^ and the 
defendant pleaded that a common way used by the neighbor* 
hood and leading to a lamSng and public road ran through the 
lands of the plaintiff; and that it had been usual to repair it by 
couing timber for the purpose Dear to it; That the trespaat 
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romplained of w^a for cuttinpf nerdful timber for ihc repair of 
ihifi common way, and nt ar to it, &c. 

Locicy Jiicl|fP. Ways ;*rc of two kiods«-<-those which arc e&«^ 
tablishcd by public authority, and private ones which are by grant 
or prescription. Proof, 4% here, that it been u&cd mjL way ior 
the neighborhood fur near 40 years, when the commencement 
ojtlie Lisa^c is kitown, will not snfljce for the establishment qf 
it, a"* cou;ditl;.'cJ for by the deftadauu 

Verdict for the plaintiff, 

London vs. Howard. 

"O ARCL A Y made a Rote payable on demand, the 10th of De^. 
^ cembtr, 1801, to Hv>ward ; he endcrsed immediately tci. 
I^ondon ; B.irclary failed the 2iith erf J4ftuary, 1802, and had nofr 
in til at time been applied to by London for payment oJ this note, 
tiipiigh in the interim he had received coiisidcrable sums of 
B.irclay on other (ieq;>ands, ar^i had given h:m credit on oth'-r 
accounts to a^onsi i<rai>lc: amount. Both lived in Wilmington. 
The dcimdant's covM^sel baid th^t the plainlifl" should ia s\ 
shorter \\rv\c h^ive made applica:ion, and on non payment, shouiii- 
have give;i naticc thereof, and that lie looked to the cndoisser. 
* Wright^ for the plaint. UV, admilted, that by the rule of the £tig>>. 
l»sh IdW he should have made appiication for payment in a shorter 
tinxc perhaps, l)ut these rules are not applicable here, nor have 
been adopted by the decisions ot our courts ; and he cited WaX" 
woods*s Reports, 3, where Judge Williams decided, that the hoi- 
de^r shall be allowed a year's time to make demand of payment 
and TO give notice,. This proves l!iat a longer time is allowed* 
in this country than in England. A year has been fixfd upon. 
as hi-ing about the proper time ; London obtained judgment oik 
t^is iiou- a; -wi a month alter, its date, and the execution was rc- 
tiirr.' d ;..',./// bonn. It is the custom in this country tbit. the 
n"Uirr ^;,oul(l irt ^ue the maker, and after that and not before, 
to sue ;!.•: riidnr-^ ••, the t^mc elapsing during the suit, is not toi. 
be n-ckoctti aj;.:insL the h^^lder. 

Gastm. Ofie of two iiioocent mcjn must sustain aloss.r— £fr 
should <aU on London. He said he would take Barclay's ac- 
iiptance tor the debt due from Il^oward. • On tlje 26th January, 
1802, Lon:':>n got a Judgment confessed by Barclay, and there- 
upon, hr, Barclav, was <li clarr.o a bankrupt. . W.hen Uoward cttr^ 
oorsed the nou-it bevamt^ a l/nl ol exchange^ and subject to aR 
i^)e 8nme rules : Kidd, 117, l2u, li:r. Formerly it was the pra- 
^ ince of the jur\ to deterr.ri.c i:^ each case on the suflicicnc}rof. 
notice ; now it is a qutstioii of law to be decided by the cgv^ ^- 
Kidd, 127. 1 here notice should have bet n given upon the same 
day ; all parti r being in Bristol, within twenty minutes walk of 
t'sch oth^r, t'..L cvuu dccidtd w! at was reasonable limci the note 
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was dae the 5th, and oh tkat day an application for payment was 
*not made, and thcn^ said the court, the bill was dishonored. 
Haywood's Reports, pa^^e 3, is incorrect, and besides it does not 
«ay a year is the time, lor of that the Judjye doubts. Camrbell 
and Craig— there the bonds were not endorsed, and unnegoiiable^ 
«o not subject to the rules aicaching on bills of exchange : Wh;ft 
the Judge said there, proves that the British rules are adopted 
here, in case of negotiable papers. There is the same reason 
for their obtaining here as in England. Merchants are liable 
to fail here as suddenly as in England. And shall the holder 
keep possession and demand payment when he pleases, when in 
two or three A^y^y perhaps, the maker may become insolvent f 
No endorsor would be safe, no one would under such rules be* 
t:ome an cndorscn If Howard was absent a part of the time, 
his clerk was here, and notice to him would have been sufficient*^ 
obtaining a judgment will not excuse the holder. London re- 
ceived in the interim different sums of money on other accounirf^ 
he held Barclay in credit, and therefore held up his note ; had he 
demanded and given notice to Howard, he would have obtained 
payment, as Lundon did, for his other demands. Should Ho\v^- 
ard sustain a loss it will be in consecjucnce ol the credit Londoa 
gave to Barclay. In the interim Howard received monies to a 
great amount from Barclay. 

yocrlyn for defendant. Every day this country Is beCominj 
more and more commercial. The rules relative to commercial 
tranactions should be defined. The holder should be compelled 
to use reasonable diligence : Mr. Wright's are cases of unnego* 
tiable papers. The assignee in these cases was agent of the own* 
cr of the papers. If he did not receive payment he was to re* 
turn them. As to Haywood's Reports, 3, that is not now the 
law ; the courts are governed by more enlightened policy. The 
present is a transaction between two merchants, and M«^is a cir* 
cumstance which ought to distinguish it frum transactious a* 
ttkon^t fianiers. This note was received as payuit-nt for a pris* 
cedent debt, and is a discharge of the debt ; this is a material 
consideration. Howard received large sums in the interim ; 
had London told Howard he looked to him, Barclay would have 
been called On by Howard, and would have p.;id k. If a loss 
happens, it is by the negligence of London. 

Wright^ for the piaip.tlff. One or the other will lose the a- 
nount of this note ; who shall lose it is the quc^tit^n. The case 
from Kidd is good law in the English courts ; not so iiere. The 
rule is to be taken from our decisions ; what is reaso.. able time 
differs in different countries and places. Our circumstances do 
not require the same celerity, nor is it required by our decisions, 
to which' I' presume %tc are to look lor what is reasonable time. 
If Haywood's HepuriSi 3^ be iacurrcct as to ;he tifcct of (he ex* 
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f cueion in that case, that does not prove that the «ther pint ^ 
the case is not so. The subsequent decisions in thtt same.bouk 4; 
coLftm this as to what is reasonable time* London is withto * 
the rule laid dowei by our courts ; it would be the highcat injuatice 
to deprive him of the benefit of them.— -He has relied upon them* - 
The case from Kidd has not been in use here ; he knew it. When 
London received money of Barclay, he had a riglH to apply it 
to his other demands ; why make him apply it to this? How- 
ard's assignment made him safe as to this debt. It waa prudent 
to apply the payment to bis other demand. Howard received 
monies it is said ; what then \ The witness says Barclay owea 
to Howard a large sum yet \ he could not have received the mo- 
ney due upon this note probably, for he coi^ld not obtain paj^ 
ment of the whole of his other demands. 

Locie^ Judge. This is a very unsettled question. What length 
of time shall be allowed, has been variously decided. No deci» 
sion has fixed it. A shorter time is required when all live ia 
the same place \ where at a distance, more. The rule in this 
instance should not be the same as if they lived at a greater dia* 
tance. If the same rigorous rule ought not to be adapted here 
as in England, Mr. London could not recover. From lOth 
December to the 26th of January, is too long delay. BarcUy 
paid debts in the mean time ; he might have received payment V 
longer time is allowed here than in England ; demands are not 
ao pressing here as in England ; .there^ all possible diligence 
must be used. In the mean time, however, London did sue the 
defendant, and used considerable diligence. Perhaps the time 
allowed by Mr. London to Barclay before the commencement 
of this action, is not, in general, unusual here. The differenra 
made here is an usage that London acted under, and he aboikld 
now be allowed the longer time given by it. I will^ if doubta aia • 
entertained, carry this case to tiie Court of Conference. How«« 
ard sustained no loss for want of the iMtice, for he could not* 
collect all that Barclay owed him. 

The jury did not agree, and a juror was withdraws^ t 

Battle vs. the executors of Yates. 

W^HlSwas a petition brought by one of the next kin of the 
^ testator, claiming a proportion of a surplus not bequeathed 
by the will ct the testator. It was argued between thacounsel, 
ibat the cause should l^e submitted to the court upon the foUown 
ing sutement. That the testator amongst other bequests^ made 
the following : *^ After my debts are paid, it b fny will and de^t 
^' sire that my stock of hogs and cattle, my notes and accouniSf 
^^ fehaU go to Uz. Williams." That the executor paid the debta 
of the cbtaic out of tht undisposed surplus 1 and that if this ap«. 
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^Ifeaticm of the surplus by the txtcutor wan proper ; and if h« 
Waii ti6t !>f unAto pay the tScbls out of the legacy b«4|ueathfcd ift 
Uv. Wtir;jifD», tkac then the petUion shottld.be dUtnistcd— -otbir« 
IV j5e- there vTM tabe judgmeDt for die pctiuoiier« A^cr ar|(u» 
went, 

Jl9ti, Ju(!fi;e, dccUrf d h\n opinion that, the Ipplkation of iho 
tur^mu by the c»cutor, wat propeiv 

' And the petUioa waa diamisied. 

Ashf^ admnistratDf^ &c. vs. SmttL 

^T^HIS ifr4S an action brought by Walker, as the assignee of an 
'■• unnc goiialilc paper, made payable to the phintiff 's intestate 
and Sijjned. There Was a verdict for the drfclidant. And now 
it Was TO >vcd in behalf of Ajshe, that a rule should be made on 
\^aikrr, to sticw cauve why he (Walker) should not pay the 
tostR. And upon arrtartient, and* citing aeveral caiea adjudged 
In oar courts, and upon iinrre t'^ken to consider, the court ad- 
jnVlged accordnigly, and ordered Walker to pay the costs, and 
execution to iBSUc agaidst biol for them* 



Hostler[s adtninvtrators 
Smithy ^Qfcutar of Rowan^ 

^H£ defendant pleaded, that after the expiratidn of one year^ 
4* -he delivered over theestate to the le-gatees i and thai after- 
wards, i^dgnicnts were oh;ained against the executcr ; ar.d the 
^operty so delivered o\(.r, was ukrn t» satisfy ihtm all Luc 
fiteiiegroes, &ic« . Demurrer the iet04 

Et per ct/r/am-*-Exccutorj* cannot be Icticd on property de- 
Kveredk ov«r to the legatee : He mu.«t accounL lor the value^ and 
aot rc'dcliver the property to be sold* « 

Demurrer allowed. 

The heirs of MostUy vs» the heirs of Mosel^: . 

'IPWO deposUicns tr,ket> for the p'a'ntiff, were offered at the 
^ hearing, and both rej<-cted;. ooe because \he deponent 
would not answer cro^5 interrogatories ; the other, because it 
was drawn by 'the* plaintiff's attorney. The cause was carried 
to the Court of Crinference, and there argued; and the same 
deternr/tnation was made by that court after the cause was luily 
argued before them. 

Q9 
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Cov&T or CoNf £R£KC£« Roleigh^ June, 1 
Millisan vs. Nicholsan^^ 

ll^rllXISO^f it the ftdminiftntor of Howell, whp w^ wd t« 
^^ be a lunatic. Howell, in his lifetime, conveyed the n<K 
groes in question to his sister, y^ho married MiiUson after her 
brother's death ; but before his death, bad conveyed the negroes 
by bill of sale, to Nicholson, in which was a cUuse of warranty 
It was argued for Nichclson, that the wife of MiUisoo^ if 
Bole, eould not recover, though she \Kre the administratrix of 
her brother— 1 Salk. 995. 3 Mo. 276 ; and that MtUisoo bua^ 
self could not; because first, if he recovered as administraioiiF* 
he was liable as husband, by means of the warrantry, to the value 
of the recovery ; and therefore, to avoid circuity of action^ h\% 
notion as adii^inistratcr in contemplation of law, is extinguished. 
Secondly ; he cannot recover, because the wife being eatopped 
by her dred, he also having adopted her circumstances by tke 
marriage, became equally estopped, in like manner as trnaiit by 
the courtesy is estopped by the act of hia wife : Poll. 61^ Co. 
Lttt. 552. But the court decided that he may recover at law^ 
outwithstandtng these objeciioos. 

Johnson and wife vS. Pasteur. 

ir\ETINU£. . The Kiie had .whil$^9Qk and under age, given 
^^ the negro in question to the defendant, and afterwards mar- 
ried. After the marriage, more than three years elapsed before 
the commencement of this action. If itfvcas ntcessarv to jam 
Ae wife in this action, the act of limiutiona had barred the plain- 
aiff*s claim ; and moreover the action was misconceived. Tbe 
court now decided upon a view of all the authorities, that the 
wife was properly joined. The}- ihiO ordered a non-suit to be 
entered in the case of Norfleec vs* Harris, which had also been 
brought up to this court,. because the husband had sued in as 
actioo of detinue for her property, without joining the wife* 

Stanlty vs. Turner^ 

£|SCT1IENT« • . 

^H£ question here was, whether a naked possession for se* 
^ ven years in the defendant, unaccompanied with any color* 
able title, would bar tbis action of ejectment. 
' Caynaelfor the defendant. — I have understood from old iitid 
Very respectable praciiscrsi that in ancient times, and imtil widi* 
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ia thia few years, a naked poasession for seven years bad ak 

if ays been deemed a good tide io ejectment, chher to bar the 

plaintiffs if the possession had been against him, or to recover 

ypon, if it had been with him. The second clause in thefflct 

01 limitations, has a pros|)ective view, and regards ca^es arising 

^fcer the act, as well as before. It was not by that clause that a 

{&aked possession required an'entry to defeat it. After the con- 

firmation of imperfect titles, the next thing considered is a class 

of cases in which there is no colorable title ; and there the entry 

of him who has title, is required to be macle within seven years. 

If it were intended to make it unnecessary to enter upon a nak« 

€d possessicm, the legislature having just before spoken of co* 

lorable titles^ would have introduced the same idea here. Their 

omission is a proof that they did not intend it. Let it be ad* 

snitted that the second clause respected txisting or past cases ; 

* then as to future ones, this act is to be construed as if the se» 

coad clause were not in it-^And then what becomes of the idea 

of colorable title that is not spoken of or hinted at in any part 

of the third or fourth clauses I The third clause is that which 

requires an entry to be made. It respects the titles of those 

fersons who are out of possession. The one clause is for co»> 
roFUng titles ; the other is for defeating tht m by possession. Will 
It follow, that Utcaust an imperfect title, with seven ycat^s pes* 
sesssion, is rendered valid-— that therefore an entry need not be 
made against any other possession than one accompanied with 
a color of title ? This third clause of an act, is word for word ; 
the same as the English statute of James, except that in our^ 
'the word claim is added to that of entry : the objecto of both 
were the same for ^tutting men^a estates. No colour of title is 
'necessary under that act ; and if it be under our*^ it must be for 
some ver} cogent reason to warrant s^ch a difference drawn frbna 
the act itself. And as solorable title is not spoken of in the 
third and fourth clauses of our act, I cannot, perceive how itcaa 
*1>e inferred (rum either ot the clauses that colour of titk is ne« 
cessary. 

Sea WELL, e carUra.'^The reasoning employed in. the Sfpea* 

*dix to Judge Taylor*s Reports, is not answered nor obviated by 

what has just lallen from the gentlensen lor the defendant ; and 

in addition to that reasoning, other arguments of considerable 

weight are to be drawn from the title and preamble of the act» 

If we ask what were the objects of that act, the title answers^ 

^ old titles of lands ;'^ and the body of the act gives preference 

to that old title which has possession in its favor. The posses*. 

Vion therefore introduce d by the act« is that which is intended to 

establish an old title^ How could disputes about these old titles. 

^ exist, concerning which the act was made I No otherwise than by 

Means of oppcsicc claims derived from some source indepcndisn^oK 
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poiicssion ;— m oihcr words, by means of grants or mevoc < 
vcyancei under ihcm. The trutp i», that ihc Oiil lilies spok^^B 
oi in the titic of the act, arc those 6^)uken <>t and nettled m tr*^ 
•ecopd clause of the 4Ci which respected them only j but if ctar 
opponents AVJU ia^itst upon x future o^>trap.cQ for the second cUu£«^ 
thci* wc injiiR: by way oi ar^^umcnt, ihat if the second clause ha* 
•ucU operation, the possession to be avoided by entrii', must be 
a possession conaecied with bomc ot these old titles ; tor w'tiy 
sncanou them at all, if the purposes of the act had not a coiuurjc* 
SOD with them! ' -r 

Another argument may be dra\TB from the terms of the pvo« 

»mble : It expresses that the act is made for quieting mcrCik es« 

tizfri. How!r*^y possession. There an esute which neceis 

confirmation, is to ue coufirmed by possessiomr— And hbw coukl 

thit tsute arise at the period of passing this act i It luuld not 

be an t&tatr accoutred by pr.sscssion ; for then there was no t.eed 

of the act, if betOA-c it, an estate could be acquired by possrssioa. 

It must have been an estate then, acquired by some colorable 

means* It is very true our third clause is penned like tbt act 

of James, except %\ith the difierence pointed out: but in the 

fourth chu^e, thete is^ somcfthing which ha^ no likeocss in cfae 

act of James ; but that all possessions held without seeing such 

claim as aforesaid shall be a perpetual bar against all and all ma&. 

ner M persons whatsoever; that the *^ expectation cf kar&wm^ 

^^ not in a short time leave much land unpoi^i^eiiSed^ andtiiits sop^r* 

*' plexed (hat no one will htotM o/whem to take or buy lands. But 

*^^ that mil posne^sions rcld^hc. makes an immediate and wide ai£. 

fercncc between the two acts. Under the act of Jam^s thercisk 

no enquiry made respecting the possession of the defendant^ 

but on the contrary it is, whether the plaint rfhM been ptsscsa- 

ed Within the time required : Bull. N. P. 102* But by these 

words of our act, he need not enter at ^1 unless an actual poshes* 

sioQ is held against him* Again, the act supposes that unle^js 

posdf lesion were allowed to produce the effects intended, the ex* 

peciaticn of heirs would leave much land unpossessed, and tiiicm 

'mach peipUxed. How could this perplexity arise? Co\JdLit 

arise at the peritid when the act speaks, tut by means ef At^« 

* for the same lands in lAiflferent peisons. It this was the perplex* 
ity te be ahunccd, and if possession is the mean adopted^ thca 
it followa ihai a /;//c supported by possession was meant to be 
rcudcrcd suptrior lo a title without iL These sentences instrted 
in our act meant notliiug if the legislature intended after they 
were added, that the act should have the same c^nstructioq \% 

* It would without ihcm ; that is to say, the same constructitm as 
was given to the act oi James which had them not. |t is against 
the rules of exposiucii to say they meant nothing. 4f they 

* uii?.iv, someihii.g, and that different from what the mear^ing 
xv.>uld have beih wiJicut them, our act rcalij dots r^ifiLi toA 
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th\! ict of Jsmqii m in spirit aud meaniilg, lad it onlyretnams to 

•^-.^cuver v/hai ll;::*.t ia. L»;t our ad vers -Aries, if ihty can, attribute 

to liicm a mean'uij? nijrc gcnuioe tban that which we have j*i«t:n- 

L^'t'thcm pr''v«, li ih y tikn, that the perplexiiy oi ^/^/^^ which it 

^V'is the gracd oh]<rci ot tKi.j ar: to prevent," v/ks likely to arise by 

.,»omc otlicr meaTit than by difTcrcnt titles for the sartic bn<Js in 

-fi'fferent pcraoDs ; and that possession was intended io casea 

^MTotrc no such pcrpk'xity ot title could arise, as it crrrtaihty coufd 

not, wh^rc thcPc was Uut one grant, aod one set of mesne con- 

Vcyanct* unc for the sume land ou side, and noihing buia naked 

.posses i}n on the other. 

. 'r \V<r undiTStJind anoiher idea, as lately broached, and arp;u* 
iDents founded on ir. 'I'he iounh rbu^w- is said to be ;; provi^a 
«s- well to thr srcornl 4% to the thiid clause. That therefore 
femei cnvrrt &-. m c . xnnpt^^d from the operation oi the second 
clause 1,1 i\\r -jiin- m^iii'icr as xhty arc fr^jm thtr first, it thry Win- 
ter within thf e »'ait5*'(.l time aHuwcd to them by ih'r proviso; 
4rad thefcforc it is sa d the* remark:* in^dr in the app^iiidix arc in- 
xorrectyand ought rot to be rtlied upi^n. What then ? It it be 
a prov'ibo S.O th:' scctincl cliust\ ilocs that prove that a colour of 
titic is not iLieccssAr} t Alt that can follow only it, that the author 
^f the i*ppc».Ux was incorrect in this r>trticuYar. A little fcfiec* 
- tioa however will demonstrate, that the f roviso is not an exccp- 
i^oti to the second ciau<)c. The pK>viso operates as ao excepti- 
on of certain persons who otherwise would be comprehended ia 
^ the general terms of the act, and it concerns persons who are out ^ 
of possession, and^are to regain it by entry or claim. It t:* ce^* * 
tftrily, therefore, is an exception of certain persons, from out of 
some general clause, requiring their entry by a limited time. 
-^The second clause does not require any entry, nor at all respect 
persons out of possession, it respects those only who are in 
-^possession, f»r the purpose of confirming their tides. Those 
who are out of possession are not compi'ehended in thegenenlt* 
, ty of its ^rms, and consequently cannot be within the proviso ad- 
^edby way of exception to some clause which does comprehend 
them. Simplify what the second cUUse says with the proviso 
tdded, it wiii turn out thus : all persons in possession shell have 
M^ood title except feme t covert^ i^c. who are §ut of possession : 
. or thus: ail persons in pvstessi9n shall hMve a good title^ ettcent 
. femes covert^ who though in possession Itke the others contemplat- 
. id in tJie claus^^ shaH enter to acqturs possession within three year 9 
, mfter discovsrture^ tfj. Bu| why labor on the other side to 
. piove this position i Still our strong hold remains. It may 
8:iU be drawn fc(\m the expressions of the proviso already noted, 
ibat the entry or chim is to be exerted against a pfj*8ess on ar.ccnn- 
. panted with colour of ilfie. Upon this expression chiefly is the 
. idea oi colour oftiilc ticc'.el- It i^ in vain to cndfav<.T \v Doiat 
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out littk: ioMcuractcft in the appendix, if tbey do not dflhct tfce 
argnmeut raised on the grouna wc mention* 

AdjoutnatuFm * 

Trustees of the University vs. Fey. 

^Hf S was an e jecunrnt brought for the recoveiy of lands wn 
^ (ler the acts ior endowing the University of ihia atatc* Af* 
trr the passing of the act of 1800, for reptaUng jtbe nai^ 
acis, it became a question, whether the action conid be ausrain^ 
ed, notwithstanding the said repealing acta. The determination 
ot (hat question, because of its importance and difficulty^ was 
r<'fcrred to this court* In December Term, 1803, Mr. Jcc9^ 
itfii and Mr. Dvffy^ for the defendants, stated to the cvurt their 
reasons in aupp<irt of the poaiuon, that the action could not btia 
supported.— *And now at this term, Haywoody for the Trostscs^ 
delivered his argument agunat tba^ position. The reasons of* 
fcred hr the defendant's counsel, are not detailed aeparatsJj^ 
>>ecause they are for the most part aocntioned in the arguossAts 
"which answer them. 

Haywood^ for the Trustees.^— lo f 769, the Lepslatmne^ by 
act ot Assembly then passed, granted to the Trustees ^ aU d^ 
^' property that has heretofore, or shall hereafter escheat to dis 
*^ autc/' By another act passed in 1794, the Assembly grant* 
ed to the Trustees the confiscated property then unsold ; and by 
soother act passed in 1800, it is enacted, ^^ That from smd after 
*' the passing of this act, all acta or clauses of acts, which bav« 
^^ heretofore granted power to the Trustees of the University 
^^ of NorthX^roUna, to ^eiae and possess any escheated or con* 
*^ fiscated property, real or personal, ahall be and the same is 
*' hereby repealed and made void* 

And be it further enacted^ That all escheated or confiscated 
property, which the said Truatees, their agents:or attormes 
have not legally sold by virtue of the said laws^ shall from 
^^ hence revert to the atate, and henceforth be considered as the 
property of the same, as tho* such laws had i|ever b^en passed.'' 
la consequence of these provisions^ it is imagined the Trus* 
l«res have no title to the lands in question, becaose tbey are of 
the description mentioned in the act % and it is a question for the 
consideration of this court, how bx the Trustees have aitle un* 
der the former of these laws, and hof^ far they »:e diveated of 
tiiat title by the latter. 

. It is supposed by some, that the poblie property cannot bs 
disposed of but by grant, because in the 36th section of the con* 
stitution, it is directed that all commissions and grants shall 
run in the nanrie of the state "of North-Carolina, and bear test 
a .d h? signed by the Governor, &c* It does not bay all proper- 






it 
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ty shall be conveyed by grant, and tiol otherwise : but when con* 
reyed by grant, u prescribes the form ; otherwise it would t>ave 
beien uncertain, who should authenticate the iastrunient, and the 
form would have been as different and discordant^ as the opioid 
ons of sucsessive officers were various, upon the subject of the 
most eonventenc and proper form. If the legislature is at iibtr* 
ty to direct the officers oi state to issue grants for certain pro- 
perty, surdy they are at liberty to grant it themselves in a more 
solemn way by act of Assembly, which is an inscrnment subj<f ct 
to more scrutiny and solemnity in its passage, than any other 
'MSitrument known in as^t law. It cannot be thought that there 
ife more danger of imposition upon the General Assembly^ irt the 
4i«po»ihg of public property by act of Aastmbiy, than there is 
Upon individual officers conveying by grant. 
. In truth, the passing of public property by act of Assembly^- 
bath been practised almost eVer since the formation oi our con* 
fltitutron, and has never been questioned. Some of our mobt 
learned lawyers of former times, who had a principal share in 
forming the constitution, approved soon afterwards of the mode 
of passing the public property in this way. 

On the 18th of October, 1779, ch. 17, a tract of land was 
crested by act of Assembly, in Thomas Person, his heirs and 
stssignSi on the same day, another tract is dtclared to be and 
t«matn to Thomas Burk, his heirs and assigns ; 17th of April, 
17S0, a tract is vested in William Houston, his heirs and assigns ; 
another in' Hannah Reed. Similar circumstances occur in 17bO, 
ch. 40 ; 1783, ch. 86 5 1/83, ch. 38 & 42 ; 1 784, ch. 71 ; 1786, 
ch. 72 &82; 1787, ch. 33 ; 1789, ch. 56 ; and d«vers other acts 
tossed since 1789. These several acts, demonstrate an unity of 
sentiment 00 this subject ; not only of the profession, and of th6 
Assembly, which has from time to time proceeded in this way ; 
but of the public, who have never questioned the validity of 
such conveyances, A more important quv-stion Is, whether it 
is true as argued on the other side, that a repeal of the vesting 
^cts, divests the Trustees of all the property acquired under 
the former laws, which had not bctn disposed ol when the re- 
pealing act passed? And if we consider either the nature of 
conveyances, 01 of repealing acts of the legislature ; and it we at 
the same time admit the imtrue position, that the Assembly had 
power at pleasure, t9 re-assume the property which they had 
parted with by their grants ; still we shall be obliged to acknow^ 
ledge, that they have not divested the Trustees 01 this property. 
It is incostrovertibly true in regard to the conveyances of in* 
dividuals, that if the title be transferred by deed or other inf$tru« 
ment ; and that be afterwards lost, cancelled, or otherwise de* 
stroyed ; that the title docs not revert to the grantor, Gilbert's 
Lawtif Evidence, lOr) states prccistly, '^ thai if a conveyance !>e 
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** n\z6t by lease and rclcftSf , the usfa were once executed by A« 

'' ftutute, and ihtydociot re? urn back aj;;:ii? by ciriCcHir.g tb« 

*" dceri ;" zr.d in ♦.his proposition he is sviijjv)r:«/rf by i Me. 10/. 

Buil-r's N. P. 267. It is upoa this priiiJfile that a contract 

>f:4ftnot br di/S'^lv-f J, nor proptrly t!M)i>St »-i (.;'., lut by cMiseiu of 

the pi»rtv, wno is crvi.lcfl lo the bcM*. fit oi ;f— ;i" c«nnrit be di*- 

? %-.e(l by :l^c 3rbi:ri. y ac: ot cnc pa.r%\ 'o tr.c prejudice rt rhc 

cihr.r^ ana \v::-.gu; his C'jr^r:at; uk)t • m* ii ov n^'transicrrcd by 

.aiiv act, 'v»ii-ii i» no: as^e-ir*. \\ to Vv iht ^♦'ga- ''Mrntr. la iht* Ic- 

g"'-iilurc Iv.4^as^d U\v\ \ • oivr. ". j.i ol tl is princi;^!j ? N-i : 

It: 'S iiacorporat*;d iaio li*^* iir.:iia:a^>iC law of naiural jusiicc ; and 

r.o power upji earth can r.i|;:ufuiiy overturn it. Hc?r ccmc? it 

thcT^ that a dcclariiiion of the nuUiir oi \^r ves ing act«, macle 

f^rveral years after the property ban c(»m[.l*':;ly raRStd from ih^ 

. *<g{fceaturc» wuhoat const nt of the Trusttts, shall aguin restcre 

ic to the state ? Suf-posc «uch a declaration as c< mpl'-iciy to bavc 

<J-rtroytd those inscrumer:s of convf} ance, as ti-'ey had been 

burrca> or cancelled^ cr expunged from lU (be public reeorJs ; 

still the iiilc has already passed^ ahvi t.oitVj farther act was re- 

quir^M u) revest these titles— an act aswc s'.i^li prcJ^crtly secular 

btyond the power* of the Iririilsuiire to perfoim. It the most 

coinplect: desuuctionof the .ustrUtiicctL cf corv^yancc, will not 

jrtbUire ih-c prop^ny^ can such a canscqpctice be derived frcn^ 

die nature oi a rt•p^^.iing act I This t^uestion is solved by cor?!- 

d rii^.g the effect of a repealing act* lo common with other aciit^ 

it has not #*ny r"irQ3p',ctivc v\ew,' unless given it by espies^ 

words. I dt> n>i d-ny hut ihut the iegiJiUiture have power to 

pass rctrofipective luws^ on subjcvts liallr to ihcir legi«.Utu,n': 

fcut such an rXircise oi power is always the dictate of in&pcrtGtt& 

»i»:«vj,Rity ; — is u\ iiscU odious ; bcc:;use it interlcrcs with per- 

5'jns artd ihr.gs v, l.o dil not expect it, and is therefore cot ad- 

niutd, but whfu t.17 words of the actumquivocally give h SQcb 

a M^fauirj; : 4 Bair.'2r6l. 2 Mo. 310. :t Just. 2'J2. The re- 

j>r:lM)g act tlien in ihe c.isc before us. havng no rt trcspcctrve 

ttriu^, commencft its operation precistU «»c thai pcint ol time 

Ml>".n il passed. 

What then brr„ni* of all i?»c property w};ich had before that 
i^iiDc vtstcd in th» i iU5ic«i> ? It vvi^ n* ! in the Itns' degree a£- 
U cicd by the repi ;i..:.,'T aiiin. Our (ip;.fj.:ents say, hoewver, that 
Uk: woids of the it-pra'.ing a^t, resuxnr for the use of the »*air^ 
all confiscated and e^cheutcd i inds nc. 'lien sold, ■h.hc»uj;h j^irf'-cl 
\vi:l\ before, aud exunds expressly 10 A\ former acquUilictJ.*— 
and that the repcivllng acx m rrally retruspeilive. For a momc ct 
Lu it so ; — ihvn we arc to enquire rot ooU vrhat they have dc re^ 
but also (which is far niore nuietiai) wl.atlhf y had a right to t*o. 
Ah. I in ordtT lo make a fair exper.m^{»t rf the extcrt of leg»jJa- 
%i\<. power, Itt us sjc hwVT far ;he le-isJiture tanintrrfcic xt'vJtk 



the rights of private property ; how far with the property belong- 
ing to corporations ; and then more particularly ho^V far xh^y 
have 1 coniroul over the property of the University of North- 
Carolina, The inutigibility of private property, is to ever)' 
community, a principle of the highest consideration : the indus- 
try of its inhabitants depends ui)on it, and the necessaries an 1 
the comforts oflife^ which are results of industry, are produced 
by a belief in every citizen, that what his industry procures, will 
he peculiarly his own. In despotic governments, none labor, 
because the earnings of labor are not free from invasion ; and 
idleness and poverty, and the destitution of those things which 
render liie agreeable, prcdeminute* 

North-Carolina will find by fatal experience, the oftcncr her 
legislature breaks in upon this great principle, the nearer will 
.fihc approach to the reprciicntation of despotism. Every exam- 
ple of innovation which she gives, will lessen the assurance of 
individuals in its sanctity; because every new instance gives 
new stren;;th to the practicability of invasion, exposing to public 
view the 1 utility of the maxim, which professes to render pri- 
vate property inviolable. D. 'liberate but one moment on the 
consequence of this priuciple, and its vast magnitude will rush 
Upon the senses. We shall be convinced of the reasons, why 
^all wise governments have made it a fundamental maxim of their 
political institutions ; and why in all free ones, it ought to be 
the most sacred. Those who argue for this power, can only 
derive it, either from the inherent rights of sovereignty, or from 
eome clause in the constitution of North-Carolina. If it be a 
right of sovereignty, it is because Saltis pcpuli est suprema kx, 
a|nd can only be resorted to where the ma:cim applies-— in cases 
of extremity ; and when an abstinence from the uses of private 
property, would endanger the public safety* Under such cir- 
cumstances, it is better that ope should suffer than all be luined. 
Yet here, the individual who suffers, to serve the public, nv.ic 
he compensated for his loss, because it is just that a lo' s sus- 
tained for the benefit of all, should be borne equally by al!. — 
Thus compensation becomes a duty of the sovereign, without 
which he cannot rightfully practise the seiaure of private property: 
to say that he will do it without necessity & without compensation, 
w^uld be calkd tjrranny in an individual sovereign : and how is 
it the less so where the same thing is done by a collective body i 
Certainly there is no difiermce as to the individual who suffers. 
Vattell B» 1, C. 20, 244, decides that the right of eminent do- 
main is in certain cases necessary for him who gpverr.s, and 
consequently is a part of the empire or sovereign power ; but when 
be discuses in a case of necessity of the possession of a community 
or individual, the alienation will be valid lor the same reason ; 
hut juuice demands that this eommututy or this individual, be . 

R2 
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rccompcnted •at of the public money; ar.d if tbc trf^sQry-S«- 
iiot able, yet 411 the citizens are uUiged 10 c&i tritutc 10 ic f -ttfr 
the expeacea ui the sute ought to be supported equally <.r in* 
jiut proportion ; Ic it in this as ia the ca^e ot throw in^ of mcr* 
chiuJiKe overboard to save, the vessel. The assembly of Noct)i 
Carolii^« circumscribed ia its capacity by the fuodameuial L»w 
ot vh£ Coasuiution« canaot pretend tu greater prerogaiivta iKua 
the parliameot ot Great. Britain, uho^e }>ovci is tl.us described 
by the niosi learned Briiish authors, 1 liU C. 160.—** The pow* 
"-^ cr and jurisdiciKiu cl {)aili«Kuem, ht^o trartacei«daDtarid«ib«o- 
** luie, that it caniuc be coDfiOed cither ior c«iuf ea or pcrM^w 
^' within any bcnidv! It luth sovereign and incoc trover liblc^ 
*• aathL'rity, inmuLiitg, confirming, cnlaigiug, rrstraiuiog^ abxo- ' 
** gaung, itpcaliiig, revicMring and expouuamg laws, conccrnio^ 
*^ luatiers of all possible ccnoiniuatiuns— «cciesiasiical or teiu^ 
*^poral, civil, fuilitAry, mariiime or criminal; This being the 
^^ place where tUac akisolutc ucapoiic power which must in aU 
^'governmcDU reside somewhere, is entrusted by the coosxitUi- 
^* tion oi these kingdoms. It can ia short, do every thiog that 
*-' i« not uaiura>ly impossible ; and therelorc some have Dot 
^^ scrupled to call its ^ower by a iiguie raihcr too bold, tl)c om- 
^* vupoicnce of parliament.^' -All powerful however as it is^, Uk« 
the Gods %Yho, utc buu ^d hv ihc dLcieetof iatc, it bow^ ^>^' A 
teiorc the sacred im4^ - ol Wincb^i am.spcAi^g, itno icvcrctiCAd^ 
lue holy nghfSOA j^Tivatc pr-^y it\,. i lit CciUi. IGO, shews tjap 
regard paiu to tbtiu.— * bj ^ica. morco\«i'* *iA\s lit, '* 4s the 
*** ivgard of the law 1 ii [ riva:e pto} cit\ , that it will not :kuibor* 
^' ise the least viuUaou ot it: no, not tvco ibr the gei^eral goi>a 
*- of the whole cummunity. if a new load, for icstancc, wtr« 
"" to be made throu^/ii il\c [^.ruund of a piivaie ptrton, it might 
^ pcrKapa be caLiicsudy bcuchcial loi the | ubiic , lot the law 
*' ))eruKts %k'j nun or set oi uicii, to do tliia w'vA uui lotibcntaf 
'• die owner oi the laud. In vain may it beai^ucd, that the 
*" good of lh« individuil ouf/»u to yield toth.it oi ihc coaiti)t;riI- 
♦'-.ty; for it would be dangcruus to alk>w auy pnvaic man, oi- 
^^ evca any pubhc iribuiial* to be judge of this common gfXid, atit-l 
*' decide whether it be eypedlcat Oi iiot. — Beside b, t:»c puj*i»: 
<• good ia in uoihmg more tssentlally interested, th^n in iU% 
'• protection ot every iQdividtxal*s private righU| as modelled by 
<* ti.: maoicpal law. In this and similar cases, the legislature 
*^ alone h*ve« and indeed trcquently does interfere, and compel 
** the individual to asquiesce.— But how does it interfere andl 
^' compel f Not by absolutely stripping the subject oi bis pro; 
**' petty ia aa arbitrary mauoer, but by giving him a full i;)demiu* 
"-^ hcation, and equivalent for the injury thereUk susuincd* Th« 
^^ fublic is now considered as an individual, treating with aa in* 
*• dividual for an ez;hang«*. All the legiglalutc d(«t|^ is uj^ 
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**oUtge the owner to tlienate his poutMions for a reasonibte 
^'•pricc ; and even thtt ia an exertion of power which the legia- 
^ lature indulges with caution, and which nothing but the Irgia- 
** lature can perform." The despotic legislarure of Great-Bri* 
tain cannot intermeddle with the rights of private prepenyi hue 
ia cases of urgent necessity, and not without making just com- 
pensation.-— And shall the assembly of North-Carolina encroach 
ifnoa those rights, when not required by pitbli c necessity, and 
Wi chout making any compensation at all i I would fain know, in 
a' concern of such moment, whence it is that they are less bound 
to fespect the tights of private property than the English par* 
^ liament ? and upon what occasion it was, that the people clesthed 
tliem with a discretion- so faul to their dearest interests I To 
•fieakin commendation of the British constitution, is unpleasant 
aoao American ear, because of the idea which is connetced with 
the absoluteness of its power. What then are we to say^ when 
we hear ic asserted, that the assembly of North-Carolina surpass 
them in power, and can do what they cannt>t t It may be said 
that the assembly are the only judg<rs of the existence of the 
necessity which j unifies the assumption of private property fmt 
public uses. If this be true,' then the pre- requisite of public 
necessity is no restriction of their power;* for in their judgment 
it may exist, when- in tlie opinion of all others it does not ;• and 
tfras a wrong* committed agaiiKftt the righu of an indx^idoal, 
would be sanctioned bf the wrongjudgmentof theoppreasor.— «> « 
Whatever respecu the power of the legislature, must be judged" 
of by those who are to determine of the conformity of its acts, 
to the po\vers delegated by the people ; and when it is said that ^ 
public necessity must precede their power to affect the rights of 
private property, and that they have done so without auchneces- 
«rtty. Whethec it did exist or nfot, must be determined by some 
other persons than themselves, before tfie act h dcne^ either 
by the intervention of a jury, as in the case of public roads ; or 
by some other known mode recogniaed by the laws and consti*. 
tntion of this country ; and after it in done^ by the opinion of those 
judges who are appointed to watch over the constitution, anil 
are sworn to reject all unconstitutional acts:««-Thcn supposing 
this to be the case of an individual^— how does it appear that the 
public neceaatty demands that seizure of property which the act 
ih question contemplates ? It is not to h^ found in ibe public 
records, nor in the public history of the country ;-^no verdict 
establishes it ;-«-nor is it even aUedged in the preamble of the 
act : but above aU, not a word oi compeMntion is any where men* 
tioned in it. It appears to be a seiaure without necessity, witl)^ 
out cause, and without compensation, and is not justified by the 
right of eminent domain belonging to sovereignty, because it 
hat not observed the restriction to which that right ia subjected* 
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Is it dien jttttffied by any thing we find in the eea&iiHi^oa^^ 
thiB •Cite? And it seems to me th^t there is no part of the- cmm^ 
ititution of our state, which allows lo the legislature a right x» 
divest the citiseo, or any corporatioo or set of citizens, ckC die 
rights of private property* There is » clause io o«ir eonauta* 
tioB, particularly applicable to this subjecfv*-Billof rigbta, a<-c. 
10, ^* No freeman ought to be taken, imprisoasd, or d^wi^Mi of 
^^ hia freehold, liberties or privileges, or outlawed or exiled^ or 
^' 10 any maimer deprived of bis life, liberty or property, but fay 
<* the law of ikt land*" I will preseatly pr<»ceed to remark upoa 
all the maieriid paria of this aectioD ; bat before doing so, let «8 
notice the eflFeeta of a sinular, but much leaa ei^Ucit proviaioo^ ^ 
in the conatitation of a sister state. It is oontawed in thn Jec« 
8th tc 11th articles of the declaration of rights of Fennsylvaniat 
and in the Qth and 46th sections of the eonstitution of that atsie. • 
The legislature of Pennsylvania had passed an ad to divcnt eef» 
tain persons of titles acquired under the existing law, nod ta* 
place tides in others : and this brought on the question, whe^eR. 
the law was agreeable to the constitutioni^and if not, wh»t. waa* 
the consequence of its disagrecpw^t therewith^ Aod after de- 
fining what is a constittttion9 the learned Judge whp prenvkd* 
discussed the question now under our consideration. .Hode^ 
fined a constttutiof thus s ^ It is, the fiorm of governmcBtd^'* 

* lineated by the mighty h^d ff the people^, in. which f^ttTWO^ 
^ * fised princtpiea of fundamentsi laws are established. .Tbe 

^ eonattlutton ia certain iutd fixed; It contabs the pernuneat 

* wiB of the people, and is the si^reme law of the land : U is 
^paramount to the power of the legisli^ure, and can be revoked 

* or altered only by tha authority that foade it, Wb^t arc 
^ legialaturas i Creaturaa nf ^e constitution : they oipre thj» 
^eausteoee to the cons^uUon: they derive their power fnosA 
^ifap cotkstitution. It ia dieir commissqn^ and therefore all 

* their acts aaust be confonmble iq it, or else th^ arili be voidt 
^ The cona^titution i3 the ivorl^ or wiU of the people themaelvcsx 
^ in their original, sover«igo and vnliinited capacity, hw ia 
« the worlf o? wUlof tte legislature in their dierivative of sub^ 
^ or4inafe capacity ; the we is the work of the Qiiieator, and ibe 
Mother of the creature. The constitution &|;es bmits to the 

* exercise of the le^lative authority ^ and prescribes tbe.oibil 
< within which it must move. Whatever qiay be the case in other 
« cnuntries^ yet in this there can be no doubt tl\at every act ef 
« the lei^KshlAur?, repugnant to ^the con^t^iution, is absolutely 
^ \'mdi The late constitntiion of Peiyisy^ania^ decJiaacs the 
4 rights of conscience, and thtt elections be by ^aUpt. Could 
( the legislature annul dipse articles respecting r^'^ion, the 
^ rights of conscisoce, and electious by ballot 2 3\HcJy.no. Aa 
s ^^ it^ese poin;s^ there >pr%s no devol^uwio^ ^ jpovrer, Th^ ^%i 
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* dmrky was purposely withhftU and reserved by the people tn 

* tkemaelves. If the legislature bad passed an act decia: ia^ tiuu 

* iaiuture there should he no. trial hv jury^ would it ha.v bc«a 

* obligatory? No*— -It would have Ii:rtn void for want ol juris - 
'diction or conatitulional extent .of [v>wcr, 'ihe vight ot triul 

* by jury, w a fundamental law, made sacred by the constiuuior, 

* and cannot jbe lepalatcd away. The con&litution of a suie ia 
^settled and permanent, no( to be acted upon by the leaptr of 

* the times, nor toriae and fall wtih the ildeof events, i hold it to 
^ ben clear positiun,. that if a legUlattve act oppugns a conaiitu- 
^ aionai principle, the former must give way and be rrjccttd on 
*i|be score of repugnance. I hold it be a position equally clear- 
^^nd aound^ that in such a case, it will be the duty ot the coum 
^ ^ adhere to the conacitution, and to declare the act null and 
*.vokl* The judiciary ol this country is not a subordinate, but 
«.a co-ordinate branch of the government.' He then comes to 
the point more immediately ihe subject of our present consir* 
defStioD. *^ Those passages/' s?ys he^ ^'advcrtmg to the be- 
Kforo mentioned clauses of the constitution of Pennsylvacia, dt** 
^ Clare tbat the right of asqiuring and possessing property, and 
shaving icprote^ed^ is one of the natural^ inherent and unalien- 
« able rights of man* Men have a sense of property; property 
* is necessary to their subsistence^ and corrsspotident to ibcir 
sunatural wants and desices ; its sscurity was one of those ob- 
*. je^ts which induced lh»m lo unite in society. No man wooki 
^become a member of a community in which lie sould not en^^ 
ft. joy the fruits of his labor and industry. The preservation of 
« -property -then is a primary object of the social compact, and by 
**tbe late constitution of Pennsylvania, was nsade a fundamental 
« Uw, Every person ought to contribute his portion for public 
purposes and public exigencies i but no one can be called upon 
f'io-surrender or sacrifice his whole property, real or persooai, 
Aifer the good of the whole community, without receiving a re- 
*' compence in value* This would be laying a hurden upon one 
! individual, which ought to be sustained by the society at large. 
^ The English history does not furnish one instance of this 
^ kindi the piiUament, with all its boasted omtti{)otence, never 
^ committed such an outrage upon private property ; and if they 
^ had, it would have served only to display the dangcious n- tuie 
^ of unlimited authority : it would have been an cKerC'on of 
^ power and not of right. Such an act would b^* -j. monster in Ic- 

* gislatiao, and would shock aU mankind. The IcgiiK^v* <*, 
^ therefore, bad no authority to make an act divesting one c . . . 

* ztn of his freehold and vesting it in anothtr, without jo:. 

* con?.pefisatioo. It is tnconsistent with the principles of i eascn. 
^ ju;»tlce and moral rectitude ; it is incompatible with the coin- 
^ (v>rt^ peace and happiness of mankind ; it is contrary t^ th:^ 
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•principles of social alliauce in every free gov«*rnment ; intf 

* lastly, it is coQtrary to the letter and spirit of the conatituiioo.* 

* —la short, it is what everyone woold think unreatonable aod 

* ur.just in his own ca?c. 

*• fhe next step in the line of progresstoti is, whether the' 

* Lpgislature had authority to make an act divesting one citiecn' 

* ol tns fiTchold and vesting it in another, even with eompensatt- "" 
' on ? That the Legislature, in certain emergencies, had sutho- ' 
^Tity'to exercise this^ower, has been ur^d from the nature of* 

* the social compact, and from the words of the constitution ; * 

* which says, that the house of representatives shall have adl* o* ' 

* ther powers necessary for the Legislature of a free state ' 
^4nr commonweaUh ; but they shall have no power to add to^ * 

^ttUer, abolish or infringe any part of this constitution. The 

* course ol reasoning on the part of the defendant, may be conft*' 

* prised in very tew words. The despotic power, as i.t is aptJjr' 

* called by some writers, of taking private propert)% when state 
*niccessty requires, exists in every government; theezisteoce 

* v>f such power is necessary ; government could not subsist 
' without it ; and if this be the case it cannot be lodged snj 
^ where with so much safety as with the Legislatore. The pre* 
*■ s'lmption is that they will not call-it into exercise except in ur» 

* gent casrs, or cases of the first neces«»ity« There is forte in 
*■ thif« r<tasoning. It is, however, diflkult to form a case, in 
« which the necessity of a state can be of such a nature, as to 

* suthori^e or excesc the seizing of landed property belonging^ 

* to one citizen end giving it to another citisen. It is^nvmate- 

* rial to the state in which of its ciu^'^ns the land is vested ; but 
*^ it is of primary importance, that when vested it should'be se- 
•^cnred, and the proprietor protected in the enjoyment of it. 

* The constitution encircles and renders it an holy thing. The 
^ present case; is a case of landed property vestetl by law in onef 

* set of ciii^efiR, and attempted to be divested for the purpose 

* of vesting the same property in another set of cittzms. It can- 
*■ not be assimilated to the case of personal property taken andb 
^ used \v\ timr of war, or famine, •r other extreme necessity ; it 
*■ cannot be assimilated to the temporary possession of land itself,' 

* in a pressinnj pubii^ enjergrncy on the spur of the occasion. 

* In the httcr case, tl'^rre is no change of property, no divest^* 

* racnt of ni^ht ; the titi* remains, and the proprietor, though out 

* of pos9"*'^s5t)n (cT a w'n.Ir, is still proprietor and lord of the soil.* 
^ The p'wS3ession grew out cl' the occasion and ceases with it. 
« Then il.e n^tit f<f necessity is satisfied and at an end ; it does 
' not effect tiic tiue, is temporary in its nature, and cannot ex- 

* ist forever. The constitution expressly declares thtt the right 

* of acquirinr' f P5S»s<ion and of protecting property, is natural, 
in^^ereot and tinr*Nr:;nah3e. It is a ri|;ht, not ex gratia frcm lire 
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^'Xegitlature, but ex debiu Irom the constitution. It it tacred^ 
^lor it U further declared that the LegisUture ahall have no pow* 
« er to alter, abolish or intriuge any pan cl ihe conatiHrttl^.*— 

< The con&tituuoa is the origin and mcASure of the LegiaUiivc 

< authority. It aaya to the Legialature, thus far ahail >ou go, 
/ and no Either \ not a.partiUc of it bhall be shaker, ijoc a pcb- 
^ble.shall be removed. lonovatiotis are dangerous ^ one en« 

* croachment leads to another ; precedent gives birth to prece- 
•dcQCi what has been done maybe done again : thus rkdicai 
« pttoci|^les ai^e generally broken in upon, snd tlic cohsti(uui>ii 

* destroyed. Where is the security i Where is the inviulability ot 
» prupcrcy, if tht Legislature bj a positive act, affecting pariscu- 
« lar persons only, can take land from one cii zcd, ivhu acquired 
^ it legally, and vest it in another I The rights oi priv^ic pi o- 

* perty are regularly protected and governed b\ general, knowii 
^ and established laws; and decided upon by general, kuoM^n 
« and established tribunal^. Laws and tribunals arc noi nude 
« and.created on an instant exigency, or an urgent cmergf nc}- to» 

* serve a present turn, or the instant of a mcoicnt: their opcr^-' 

* tians and influence are eq ul and universal.*— They press tqudU 

* ly on all. Hence, security and safety, iraiiqaiiity and peace ^ 
*• ot^ man U not afraid of another, and no inau afiald ot tlie Lt* 

* ^islauire. 

," Itis.iofiaitely wis«r and safer to lifque some posblble mU* 

* chiefs, than to vest in llie Legislature so unnecessary^ danger. 

* ous and enormous a power as that which has been t\t\ 'eed 
> en the present occaslou ; a power that, according to the Juk cx« 

* sent of dbe argument, is Louiulless and omnipotent ^ lor ihe It* 

* gislature judged of the necessity of the case, and also of the na* 

* tore and value of the equivalent. Such a case of necessity, 

* and judging too of the compensation, can never occur ;in any 

* nation, oingular indeed, aud untoward must be the state of 

* thiogs that would induce the Legislatuie, supposing they hact 

* the power. tp divest one individual of his landed estate, merely 
^ for die piirpose of vesting it in another, even upon full indem* 

* nificaiioo, unless that iademni&catiuu be ascertaiued in the 

* manner I ^bcift mention hereafter* 

^ But admitting that the Legislature can t;.ike ihc r;al esutc ' 

* of A and give it to B on making compcn^alio;: ; x».c principle 

* and reasoning upon it go no fartlicr ti.un to st.evy m^. .he Legis- 

* Uture are the sole and exclusive judges of the :)rce.slty of the 

* case in which this despotic power should be CAi^eu into acilo/u 

* (t cannot, on the principles ot the social alliance Uk of the tauLci- 

* tmion,be extended beyond the power oljud^iuf u[/i.n c^ tri} cx- 
*' isting case«of necessity. The Legislature oc^ ikres and enacts 

* that ^uc)i are il;c public exigencies or ncctisiuea o: :' e g^atc as 
^ authoilse thtm tu take the land of A atd £*ve it to 2. Tho 
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* dictates of reason ^nd the eternal principles of justice at well as 

* the sacred principles of thr social coutract and the constiiuiion^ 

* direct^ and they accordingly declare and ordain, that A shzH 

* rc'ccive compenaatibn for the iind. But here the Legislature 
' must stop ; they have run the fuil length of their authority and 

* can go no hirthcr. They cannot constitutionally deternriinc up- 

* ou the amvjunt of the compensation or value of the land'; pub- 

* lie exigencies do not require, ntctssliy dots not demand^ tb;tc 

* the Legislature should oi ihcmsdvts, without the participation 

* of the proprietor or inttrvtmion of a jury, assess the^alut of 

* the thing, or asccrtikiii the amount of the compensation to be 

* paid for it.' 

Here I will stop, though the Judge rontinnes to male many 
ether remarks of great importance. Let hs pause now a little 
and ruminate on the Sf ntiments here <itliver«-d. They are the 
genuine effusions of a mind devoted to liberty, and ardently arx- 
ious to proclaim its true principles to ihc woiifl. It steks to re* 
commentl tlicm by shewing these prinr jlts in ileir native sim- 
plicity ; i»nd are they not worthy in the mrjst txaltcd di grec of 
the admiration of tvery citizen I Would tc God 1 could exhi- 
bit thrm in their most engaging foi m ! How suuo should I suc- 
tec 1 in rf;iclling the attcirpts that are made to covrr ihtoi in 
tjj scurry I How soon wcuM they be enshrined in the itmi^le of 
Ciur hciircs aad guarded by the affections of the ptcplc Irom e\^- 
ry ddrvi'tr ! 

Kofrce^nan ort^t: to be deprived ofhi^ prcperty httt h» thevcT' 
d'Ct of a jury or the laio of the lund^ is a \y*\ \ of the clause to be 
ren^arked on, il immcdiatciv respects the privute ijghts of indi- 
vidiuls. Other p-^rts of it, I shjill presently s»iew, respects the 
property of cor|}orations :*s v/d! as ih€ ptr^icrial liberty of the ci- 
tizen. There is no doubt buL the convention iott-nded thischirsc 
.'^ a restriction upv»n some ot the Ua-}cht'r» of the government^ 
v.Jr.h might othcrwibe use the nowr^s prchil^iircl. Arjd'wFat 
1' inch of the srovi^rnment was so mm \\ tt> \.\t clrtaded as fbe Le- 
;;'.b:aiure ? '"ihe auiiiOrity of the Kt.vi;:ive is too eor.fiotd to 
:.avrc given cau«e for apj rehrnsion, £-♦•.. • r liuthcrity of the Jud- 
;• s is here aast rretU ns I shrill pre: tniiy piove, Oct rcstiainedt^r 
' .-^."'t ^IhmI. The il.inf*s here prohibited cannot be dcKc but in 
..fC: 'f jus.icc* r< r\?larly constituted, and proceeding according 
• i! t^ ivuown and steady modes of trial, used and prr.ct;ccd id 
-i< ••ses. I have heard it argued, t'r-t as the Legisiaiurc Cla 
make the linv ot the land by passing an act for that purpose, that 
n^ercforr ibis clause of the bill of riphts, if taken as restrictive 
i : their powtr, is of litde or no ifj'ect. And can there be a 
fKrorgcr argument to prove that the term law of Che iand^ has 
? v.. t. 1 <•:• meaning ? Would the Convention, that wise body 
s^t ..'J., y, :n ptriit:i.:g the most important instrument tha 
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ever cftm^ unjer tho consideration of a deliberative body, have 
mteixicd to rcsu a»o the future I^egislature in matters of the 
inoftt mcmtntous concern, by a provision which they might ren- 
der nu^;at(;ry at pleasure ? la it in any way consistent with the 
dignit}' of that hK>Jy or that noble love of lilievty which character* 
ised them, lo attribute sn;.h language as this ? Trese are pow- 
ers too dangerous to be entrus'ed with the Leg'l8^U^re, and they 
shall not cx^rciae them, imt if they pass an act lor the jmrposCi 
they may exercise them ? The wordf? Inui of the land^ therefore, 
sneau something oiher than an act of the Legislature. If we 
resort for its m;:aning to the history of the times in whicli it 
at first uscil in national instruments^ we shall discove r its gfc 
ine signification. It waa first used in the 29ih aiticlfrw the mag* 
oa charta of Englv^d, extorted by force from t^^Kmg, and ex- 
plicitly declaring the rights of the people i^ instanctrs in which 
ke had formerly violated them. It declaj;fed not that thepe rights 
could not be forfeited at all, but that ^Xi\ty could not be forfeited 
at the will and pleasure of the executive, nor iu other manner 
than by a fair trial in a court of justice by jury, where the facts 
were disputed, or where the lacts were not disputed by such 
other modes as were agreeable to the law of the land, or recog- 
©izcd by it. In cither of which cases^ the judgmt-nt of the re- 
gular tribunals of the country must be pronounced before the 
party could lose his rights. This was what was then and is now 
meant by the term law of the land. Sir Edward Coke, in his 2d 
Institute, pa^e 50, expounds this sentence la mean due process 
ff,law. In Shower's Parliament Cases, and Hargrave's preface 
to C. Littleton, it is expounded to refer to such cases as are not 
triable by the judgment of one's peers : And SuHivan, page 491 
and page 493, explains it to mean modes of proceeding to judg* 
ment in a court of justice legally constituted ; which modes are 
prescribed by law, and take place in cases where the trial by ju- 
ry cannot be used ; for instance, if the party plead guilty, or will 
not appear, or suffer judgment by default, or if there be a demur- 
rer upon the pleadings of the parties where all matters of fact 
ai-e truly stated and admitted by both parues, or where the court 
passes judgment for a contempt committed in the face of the 
court. In page 515, Mr. Sullivan says, no freeholder shall be 
disseized of his freehold but by the verdict of a jury or the kru> 
0f the land^ as upon default^ not pleadings or being oirtlawed. The 
meaning then of ths tetm we are coDsideriDg, was, that a maa 
should not be deprived of his freehold, &c. but by the judgment 
of a ciurt of justice^ regularly constituted and authorised to de* 
cide what the law is, and to pronounce it in cases coming before 
them: which court shall ascertain facts by the verdict of a jury, 
'vhere proper ; or where that would be improper, by such other 
oneaos as the law has appoiiited. How diifereDt is this from the 
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idea which' inake« every act of ihe Legislature a law of ihc land^ , 

ifid vests in thtrm the arbitrary and dt:i;poiic p^nvcr ot [.rostr&tiog 
all those rights so dear to mankind whenever they please ! 1 he 
term, law of the land, had a precise U gal inraning whtn used by . 
tlH5 Convention, and signified the lawiul proceedings oi xhcfrO" 
per tribunah of the country. Hc^w much more for the advautaga 
cf the cit.zeu is it that this should be thd meaning of the constU . 
tmion than the other before adverted to ? If a court of justice , 
». injures au iudividuil from unjustifiable motives, the Judge wli# , 
\ injures him msiy be impeached and removed from t fficc ; or he, 
\^«y carry his CAse bciorc a sup^•rior tribunal ; but who shall pni- 
cArc him redress Uijainst the Legislature ? The experiecce of 
»gei <»vinces this truth, that the judiciary generally acts with 
coolness and leaiiipn ; but it is known to all persons of f^olitical ._ 
experience, that tiie best and mcst enlightened men^ uhen placed 
in Urge assembles, wii] so f;.r partake of the heats of the m^Hnenti. . 
as Irequemly to concur in nuasures which in their cslm and re- 
tired moincnts they fi uJ much cause to rrgrct. Hkd the As- 
sembly the powers which are expressly denied them by this 
clause of the Consliiution ; there is rca; on to ftar that m^ny 
would be the victiitjs oi the indiscreet exercise of them \ whvse 
property would be safe, oi vlicsc lilc, if an A9s»::mbly infuriated ^ 
by. the oppojiition of jiur ty, a \ in the t.rnc's of Caesar and Pompiy^ ^ 
or inflamed by artlul acrusaiions, or otherwise roused to act , 
against individuals obnoxious to the public, could deprive tkeia . 
of.tiihcr without further cercincny than that of passing an act 
for thcpur{)Gse, and without inoic iLSi)oi-..sibility than lu the tri- 
bunal of thcrir ov.n conscicnci^s. Such times of trouble may 
come upoa U3 as x.\\^y h*i\ c come upon other naiions, and it is 
the internist as Vvd; t% duty <. I i,w\y ;.;( c-d man to Ehut up as far . 
as possible: cvciy ;aeiiue to crueity, injustice and pcistcution. 
for we knotr not upon \v hum the evil is lo fall. In juch astatc of . 
things, with no bridle upon the malignant passions, how oftca < 
•hould we sec the mask of p«aiiotlsm asr,umed as the prelude • 
to saicrificc I how often should we sec our best riiizens sinking 
under the wtig'it of unprincipled peisecution ! Vv'^ho i-. there in . 
the least acquainted v;ith ihr excesses ii.to which numerous bo- 
dies arc apt to run, that would be willing to see the dangerpui • 
power I am conterdin^j; against, vested in the Legislature ? — • 
May I never see it yielded to them ; for then will my country ^ .- 
be covered witli the mantle of mourning, and the spirit of ton- 
Sscation, like that which appeared to Brutus, will follow on the . 
footsteps of her patiiots ! Thank God, no man in NorthCaro* 
lina caa be dep. ivcd of his life or propel ty but by the regular 
judgment of a lawful court, who cannot oppress because they can- . 
DOi originate any law of themselves, but act upon those made by ,^ 
•tbcxa. l^ is f omeiiiues argutd tlut the Constituticn did not 
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•ican to hinder the L^^gishture, but all other pcitonji and Ijodiea 
^f men from meddling, w'uh the individual rights specified in 
this 10th article^ hut th^ti un^lmilcd powers may be safely intrust* 
rd with the L-'gislaturc* Answer. The Convention rlcarlf 
thought otherwise; for the S4th sectton of the Bill of Kightft 
prohibits the passing of any ex t>9st facto law, and why? doubt* 
les4 iix)m an apprehcusion, thai it not prohibited to exr icise such 
a pviwcr. It would be used to the injury of individuals. It wa» 
vquilly necessary & essential to liberty^that the property of indivi* 
dua s and their personal liberty should be guarded against the en* 
«r«)« :hments of the I^egt<)latui e. This. 10th section furnishes that 
(u^rd, or it is not furnished ai aH ; 'and this is a consideration 
which gK^es additional strength to the argument that this 10th 
•eet»on acts as a limitation ujion the powers of the Lej^islature* 
As to priTale properly ihtrefore I may venture to affirm it is be* 
yond the reach Qf the Assembly, and cannot be taken from th^ 
owner l^y any act they c^n pass tor the purpoce., 

'Neither can they take 4WKy the property of a r9rp9rathn. Il 
il remarkable that in the 10th section of the Bill of Rights, the 
won! Ubertif twice occurs, oocc in the plural- and again in th# 
•icfguiar ; no freeman oufrht to be dh,seizcd of' kh Ubertiet^ fcfe. 
•r de;}rhed of h s liberty but bif thg verJici of a Jury gr 
the lam- of the land, ' A disseisin of liberties has a legal 
•nil technical aieantngH well known to lawyers to be alioge* 
thcr distinct from the deptivation of personal freedom or thft 
power of g' if>g whither we please ; it resfards property and ita 
possessor, while thf other phrase, deprived of hi^ liberty^ regard* 
his freedoin ivom unjust confinement ; disseisin of librrlies, must 
in the opimom c)f the convention, Mean something different front 
deprivation of liberty, otherwise it would not have been used iit 
the sani<* cUu-.e ; it is a term which peculiarly signifies those 
privileges and pov.sessioTi^ wliich corporations have by virtue and 
in co^iscquence f •! the instruments which incorporate them. It 
is dtfried m fl f>!. C./m. 37, and Sullivan, page 51&, commen* 
tary u;)on the word liberties used in the T^ih article of the Mag« 
na Charta, from whence it has been translated into our Bill of 
Rights, says ** it signifies the privilege's which some of the sub* 
•ejects, whether sinj^le per§t)n9 or bodi<*s corporate, have abov* 
** others by the lawf»)l f»rani of the King, as the chattels of iclon* 
** or uutUw^, and the lands and priirilfgcs of corporations.'*' If 
Hieaas (hereion% in our ConAtiaitiun, iht: possessicm Bitdprtpik^ 
g$g of corporationa, an*!- in conjjunction with the •ihcr words o£ 
that article, amouni to thi^, thai the possessions oi a cor|X)ration^ 
like those of an individual shall not be t:.ken away but by the 
▼erdictof • jur^'orthejut'gmtnt ofa court of justice. Ihhen ih% 
Truatees of the Univosl'y bs; considered in the light of indivt« 
s, or of a common co\^^or<»i>0Q, the property which they faaA 
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acquir<^l ccviM not be ^fTected by any act of the Legislature ; ny 
could it betaken from thtm, but by the jucigment of some pro* 
per court, having sufficient jurisdiction, and proceedioggaccc^rd* 
lag to the known and established law of the land. 

And if so, I would ask, is the University distinguished to it» 
distdvantap^e frond other corporations ? Or is there any circcmu 
•tance which readers its property Irss sacred than that of an in* 
dividual or conunoo coi por^iion i It is certainly a coirrct idca^ 
that where the Assembly are directed by the people in their coa« 
ftlitation, to do any special act, and they do it accordingly, the 
Assembly arc to be considered, in relation to that act, as the at- 
tomies of the people, appointed to do it, and tonsrquentlj, UiAt 
the act itseli is lo be considered as the avt ojthep^oph: In Uki 
manner as a deed esecuied by my attorne} in my name, is mj 
act and dctd, and mji his. Thus if a Judge or Attorney Gene- 
ral is to be appointed, the LegisUtbie, as the attomies or a- 
gents of the people, elect him 1 but when he is elected, ke is the 
officer of the people, not of the Assemt^y, and cannot be turned 
out of o^ce by them. How is the case of the University different 
in principle from the case here put ? The 40ih section of the 
Constitution, directs that ^^ A school or schools shall be estab* 
^ ji&hed. by the Legislature, for the convenient instruction of 
^ youth, with such salaries to the masters, to be paid by the 
*^ puMic, as nuy enable them to instruct at low prices ; and all 
^ useful learning shall be promoted in one or more Univer«i« 
•• tics." Now, when the Legislature have, pursuant to this di« 
• rection, erect<:d and e&t?ibhshcd an Uoiversisy, have they iny 
nore power over it than they have over the Judges I Is it not 
ss much the work of the people 91s if they had established it 
themselves by the Constitution, without the agency or ion 
' tervention of the Assembly ? Surely it stands upon the same 
basis as the Legislature itself does, {t is as much the wiUof 
the people, tha^t th^re fl^hould be w University, ^nd that it should 
continue, as it is that thf re should be a Legislature^ When the 
Legislature endowed it, they did so as the organs of the people, 
end they cannot ayoid the gift, before they have received an'au«< 
tbority from the people, as express for its dissolutfoo asthey had 
(ot Its e8Uil)iihhmei\t« It may be said, the Asstmbly-are direct* 
ed %o establish schools, apd one or more Vniv^rsities, butjiof 
to endow them ; and that therefore they alone and not the peo« 
pie have given the escheated and confiscated lands to the Uoh 
yersity. I answer, whenever a princip^ thing is directed to bo 
done, all the necessary ineans pf doing it are given to the agents 
An University cannot be est^blishevd without funds, wd tftiere^ 
fore it is. necessarily implied they *re to provide fpods for it, 
^!i M^ell as pasa a.lawr for bringing it \nia existence/ WheH the 
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-^operty. for this purpose, it from that moment beesme a gift of 
.Che people, ratified through the me«)ium of^ their (organ, th^ 
Licgislature ; which none but the people, assembled in conventi- 
on, can resume; It has bern^said, this is a public instilution^ 
for public purposes, and therefore is subject to thr power of ^ 
^J^egUlature^ which is intrusted with the superintcndance of all o- 
4hcr public concerns within this sute : 

I answer, the Universiiy^ like the semt of government, is io« 
' stituted for public - purposes ; but like thai, i» ordained by the 
constitution for this very reason, that it may not be subject to 
|he vicissitudes of legislative opinion* The legislature may re* 
^late all things which pertain to the sett of govemmeot, but 
shey cannot abolish it. They may say the lot on which the state* 
house sunds, shall not be used asaburialground^ as they did on 
jihe death of one of their speakers some years ago— or that the 
front ot the state-house shall be decorated with a liberty poll and 
Mlor%as they did lastyear; but they cannot say that shall notbe the 
eeat oTgovernment* So it is with respect to the University •• they 
cannot abolish it, nor do any act which has a direct tendency to 
that end, such as taking away their funds* All that I need in- 
sist upon, however, is this: that they cannot abolish the Uni* 
versity itself— a position which none will deny. Then it is oa 
Che same footing as other corporations, and the lOth article of 

-. the bill of rights secures all its properly under the words,.— 410 
freeman shall be disseized of his liberties^ &c. but by the law of 
^he land. To avoid this consequence, it must be assumed, not 

. •nly that the University is under the government of the Assem** 
^ly, but also that its existence is dependant on their pleasure ; for if 
like other corporations, its existence is independent of the JLe« 
(islature, then so is its property, for that is secured by the same 
words which secures the property of other corporations* If the 
idea were correct, that they who can create can destroy, it would 
answer po purpose to the advocates for the power of the assem-, 
bly, unless they could also shew that the University is a crea^ 
ture of the assembly. It is a creature of the people, who have 
used the assembly as an a^eni to effectuate their will ; which 
having been done, their authority upon this subject has ceased 
forever* The convention intended the Univenity should be a 
permanent institution ; and therefore thty have not left it to the 
discretion of the legislature, but as a matter of the utmost mo« 
meat, thty have inserted in thte xonstituiioo, and directed its 
creation, to the end that biting a consiitutisnal and not a legisla* 
ti'oe estaUi^hmtnt^ it should not 'be liable to those cbacges, whida 
(ieae produces in the conduct of the legislatures. • 

To say the least, the University is a corporation, as independ« 
iDt as other corporations are, and of course entiilcd to be as se* 
M^ a^;^Q4t tUc^ cc^Qr^^uhmqatiS of the legUUiacc uoon iu pro^ 
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peny aid effects. But considering it as citablished hj the pf •. 
pic, and rendcr?*d sacred l>y a placr in our constitucioo, for the 
▼cry pu'-posc of perpetuation, It seems imposaiblc to doubt upoa 
the subject before us, or to run the risk of mistake, in prouounc- 
in:j, that the assembly have no right to interfere with its proj>er- 
ty of any kind. It is not true that whoever can create, c4n dc* 
•troy. In togUnd the king can creait- , and usually does create 
corporation^ ; but he cannot dcstro? them at pleasure. My l«>rd 
Coke, in his lUh Report, page 99, gives us the rt*ason.-^No 
frcrman, says he, of a corporation can be removed, but upoa 
conviction by course of law i for, he adds, it is provided by 
M4gna Charta, ch. 29, thit no one shall be disseistrd of his li« 
brrties, but by the judgment of the peers or the law of the lacd i 
and 4Rc-poit, 57, proves that the king who crested, canna 
otherwsSf proceed to the dissolution of a corporation; thaft bv % 
due coursr of Uw, and by obtaining a regular judgment for thai 
purposr. THl* same doctrine is held^— 1 Bl. Com. 48 A '^QTiicii 
it does not follow that because the legislature could create^ t her e^ 
{r^re it cjui I destroy the Univertity and take away its property^ 
But it does follow that if the words used in Magna Charta^ 
a? restrictive of the power of the executive, are used ako inoup 
l)iUof rights at restrictive of the power of the legislature^ that, 
they must confine the legislature here in the same nninntF aa 
they 4o the executive in England : and consequently thai the* 
legalature cannot interfere with the Univcraiiy, otherwise ihaai. 
by submitting to the judiciary of the country, whether or not 
they have been guilty of any such acts as will in law amount ta 
a forfeiture of their property, or to a dissolution of the body^^, 
constituted for the superintendance of its affairs* Upon thi« 
view of the case, I submit to the court, that the law in question 
ia against the constitution and void. A^urnmtur^ 

Cunnison £? Co. vs. Huntsr^ 

TiER ct/r/am.— If there be a demurrer to one plea, and iasQ% 
^ upon another, the parties must' be prepared tor trial on th# 
issue, though the dtrmurrer be under the direction of the court* 
Upon an argument formerly had, and the plaintiff being sot rev 
dy, was nou- suited. 

Hamilton & Co. vs. Simms^ 

PER ri/f/(7W.— Thr def'-ndant to be liable as. heir, mutt hav9 
lands which desc'^iKlrd to him fmm his ancestor, and to whiaii 
that ancestor had titlr. A drt-d shr^wn by the plaintiff from the 
ancett«r to the drfenrlant, is a proof that the defendant had the 
)audf> from his ancestor, though it does not app-ar whe caused 
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the deed to be registc rtd, or that it WM evcD delivered-to •r 
accepted by the dcfendaat« 

t 

Ncwbcrn, July Term, 1804* 
— vs. Heritage. 

HERITAGE hadaold hnds to the piaintifT, and covenantsd 
ior the g jodncss ol'the title* He had in his detd^ dtscrib- 
cd thtt lands by a line of a certain course and distance to A B't 
lii^-^ihcnce a certain coune and distance with his line to, &c« 
The courie and distance of chrse two lines included Uiid which 
belonged 10 another, but not if A B's line be con&idcrtd as the 
boundtii*)'. 

JdCuf^ Judge. The line of A B is to be considered as the 
boundary ol the land sild by Heritage. He did n^t sell any br:* 
yond that, and cit course did not sell to the piaintliT the Und he 
says he did. It ihat land ha5 been r.ecuv^rcd from the pUicufTy 
this convcnant docb not bubjtct the defendant to pay for the va* 
luc cf it. 

Verdict and jud|;iiie&t accordingly, 

Edenton, October Term, 1804. 
Anonymous^ 

DEBT upon a bond, and n0n est factum pleaded. The plaia* 
titF proved the delivery of the bond, and was proceedin5 
to state the condition* on which it was delivered, to be delcvi* 
ed over. 

Mr. Drew insisted, that as there was no plea of delivered as 
en escrow y no such proof could be offered ; and relied upon the 
case decided by Judge Tajl^r at Newbern, and afterwards Wy 
the Court of Conference ; the case of Seiallwood vs. Clark. 

Haily Judge, said he had long doubted exceedingly of that 
decision i but as it had been decided by the Court ol Confer- 
ence, he would not undertake to overrule it— -Jmt if a proper 
ease was made, would carry it to the Couit of Conference lor 
their rc-consideration. Most clesrlf , it the delivery was made 
to the plaintiff by the inteivening person te whom it was dcli* 
vct-ed for the plaintiff's benefit, before t"^e terms were 
eonplted with in which the delivery to him ^as auchoriktd Ytj 
the defendant, it was dofte wthout authority, and coul4 ntitbe 
«bcsidercd as hit deliYiry, t^d %o uqi his bund. 
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Tr0UgfUon*i admnistrator vs. JohnsUm, 

HALL, Juolgr.— The negro sued for^ belonged to Troughf 
ton, and was piedged to Johnston as security for a sum of 
money due from the lormer to the latter : four yesirs interven- 
ed, and the negro waft exposed to public auction by direction of 
. Troughton, and bid off by Johnston, It is now said, the pur* 
chase by Johnston was a mere pretence, and by agreement be* 
tween him and Troughton ; the real object having been to feellca 
Kirk» a buyer of negroes, by running him up to a high price, 
and by bidding off for Troughton, if K ik would not bid as high 
as the sum contrmplatcd. Such agreement is fraudulent, and 
TiT>ughton, a party to that fraud, cannot ailed gc for the purpose 
of avoiding the sale. But it the jury think a new agreement 
was made afterwards, which re-vc«icd the property in Trough* 
ton, then the sale has lost its effect* 
See Smith vs. Brown, ante. 

Belch VS. Holloman. 

DETINUE for the recovery of a negro slave, sold fcy SheTw 
rod, a constable^ <h satisfy executions against the estate of 
Cobb, to whom the plaintiffs wife was an executor^ and alsoi 
legatee* She had not made a division according to the will, «^ 
though two years and more were expirt- d. And now the de- 
fendant's counsel insisted, that if the property had vested in her 
by her electing to take as legatee, which he did not admit, sciM 
there was a verdict and judgment against Sherrod, for seisicf 
and selling this nrgro, rtrdcied at a former term for the sum 
of thirty pounds and costs. 

//cj//, Judge.— The jury are to judge ft*om circumstarces* 
%'hcthcr the thirty pounds were given for the trespass onir, or 
for that and the property. If for the former only, the plamtiff 
is not barred ; if for the latter, he is. And he left to the jury 
the circumstances from which it might be inferred to have beta 
for ihc trespass only. 

They frond for the pinintiff, and there wat 
jadgment accordingly. 

Hall, assignee^ vs. Bynum. 

T^EBT on a bond. John Short was the attesting witness, ttA 
■*-^ James Short the obligee : He assigned to John Short, and 
fcc again to the plaintiff. The hand-writing of John Short waa 
|3roven^ and also that of the obligor. And Brown objccud \m 
lis being read to the jury. And after argument. 
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Holly Judge, gave his opinion. The case is somewhat like that 
In 1 Strange9 34, where the obligrn: left .the suhscribiog witness 
his executor; but not at all like the case where the witness dies, or 
cannot be found, or becomes blind, non compos^ or infamous ; for 
these disqualifications are not brought about by the agency of the 
obligee. Here it is ; and by such mean's, a forged bond may be 
easily establrsheid against any one, without swearing to a falsity. 

The subscribing witness writes the name of the obligor, ani 
the payee or obligee assigns to him ; and then some person who 
Is acquainted with the hand-writing of the subscribing witness^ 
' awetirs to it* Proof of the hand- writing of the obligor, is liable to 
a sVmilar objection : for if the proof of his hand- writing will do^ 
then by a like assignment to the witness^ something like that he 
jLnew iot the advanuge of the obligor, would be kept back. ] 
. Some days afterwards, the cause was again considered on a 
motion for a new trial. 

The plaintiiF's counsel said he would not insist upon the firs^ 
point; that the witness could be sworn, or his hand-writing 
proved : but as to the second, namely, that the handrwriting of 
the obligor might be proved, he could not abandon that without 
the utmost reluctance. The reason given for rejecting suck 
proorf, was, that as the witness could not be sworn, the obligor 
night lose something within the knowledge of the 'Witness, v«iy 
material for his defence. Who is it that causes the rejectipn of, 
ibe witness ? The obligor. Shall he be permitted to say the 
jritness shall not be sworn, and then to say, if he were allowed 
fo be sworn, he iivould say something in my factor — and as he 
.cannot be sworn, his hand- writing shall not be proved? Again ; 
proof of the hand- writing of the obligor, in cases where there is 
no subscribing witness, establishes the execution of the bond by 
the defendant ; and tlie obligee's possession of it, is prima Jacie 
evidence of the delivery. What then could the subscribing 
^vitness prove if he were sworn ? He could not say, delivered 
as an escrow to the obligee, for there cannot be delivery as an 
lesqrow to the obligee— nor can he prove a condition, for you 
cannot aver by parol, a condition against the bond. If it were 
delivered as an escrow to a third person, there is no need of the 
witness, for the third person can prove it ; nor can the witness 
prove usury, gaming, or the like— for by his attestation, he haft 
undertaken to support the instrument. There never was a wit- 
ness called upon to subscribe for the purpose of destroying the 
instrument by his evidence. 

. E centra^ Brown argued that the subscribing witness would 
be allowed to prove, delivered as an escrow ; usury and gan^* 
IQg ; which evidence was excluded by his rejection. 

The court took time to consider, and after seteral days^ the 
^udge said his opinion was not altered by the arguments he had 

T3 
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hftrd ; that he adhered to the rejecion of the proof of die h»nU 
lNfri(ing of the obligor, «8 well as proof of the hand-wricing o£ 

tile wiuiess. 

iEelbank's executors vs. BurU 

YxETlNtJE for Negroes. Mr. Davis was offered as a witness 
•■-^ to prove some convetsition had with Mrs. Eelbank, who, il 
is alledgedi made a' gift of the Negroes to Mrs. Burt, oo hef 
marriage. But it having been previously sworn that she had 
^Hmittf d a gift on the morning preceding the marriage, whrm 
Mrs. Bart wai present, the Judge tho^t it improper that aiijr ftC- 
ter conversation of her's should be received to invalidate the 
gift. So he was rejected. But had not such admission beem 
proved, and the defendant's reiiance had been on the eircuai- 
stance of the Nttgroes^ g^iog home wi'h his wite, and eomii^ 
tinuing there for some time, he woaW have received evi- 
dence of conveisations about the time of their goiirg tiome, i« 
order to have discovered what were the intentiocs of Ahe nao* 
ther. 

Pennington & xdfe Vs. HAyes, administrator, &c. 

THE plaintiffs had obtained a decree in a county court in 
Virginia, on the Chancery side, to be levied de bonis fesi^ 
ioris «i, et si nan de bonis fropriis. And now Phimmtr ohjet^* 
cd that this action, which was an action of de*Jt, suggesting a 
devastavit^ should have been against Hayes as admin istrator.«* 
Secondly; that as a devastavit "wzs suggested, it should he prov- 
ed to the jury. • Thirdly: that this dtcrce beir^g in Chaocrry 
in retn^ would not support such an action^ the object of which 
is to subject the proper goods of the administrator. He now 
abandoned the two first objections, but insisted upon the third ; 
and argued, that as the decree was to be satisfied out of assets in 
the hands of the executor, that it could not be claimed out of 
his own estate. 

£ contra^ it was argued by the plaintiff's counsel, that the pro- 
per decree of a Court of Chancery, not made a Court of Record, 
is, that the executor, personally, shall pay the debt, and process of 
contempt issues against him for disobedience : 1 Bro. Ch. C. 
488. And in that view of the case, it can be no hardship to pro- 
ceed upon the decree to subject him peisonally. If, however, 
the decree be in rem^ as it is insisted, it must be because the de- 
crees in Virginia can do what decrees in England cannot ; for 
there the maxim is. Chancery agit in personam. Their decrees 
are in pursuance, and their process to enforce them also. It is 
not) however, ior the advantage of the dt fendaDt, to say the tk> 
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0cn-H^fem^ for so is the judgment at Uw against aQ cx^sciuor, 
<a wj<; to be Uvied de bonis U^Uatorif^. ;Sifid i^epforctd.by, a^tri 
/ac/Vv, which, is a process in re//?*, fhipre is not any reason why 
the noa-priiductioa of asseu^hall npt be s^ttended with the same 
consequences in chapicery a^ at ]aw-<^namc:ly, being subjected 
^e bonis propriis* The judgment a(.law. is a proof of assets and 
4>i a ikv0$(qviLt if. nuUa liQU^ be rit^turned«-rbecause at law^ a 
judgiQenc would not be pronou^JCcd to.bc levied de bonas teiiia* 
4pri9^ unless it had been previpusty ascer a\n<d th%t he had as- 
«€ts j-^jo nn^ithei^ wou(d au decree in Equity, fo( th^e an acr 
CouQ^ ol aaa<it9 is always ti^en^ unless the defendant admits 
l^^a^v Th^xourt will npt.f»rQoounce a.decree^unlesatheix be 
areport/ofa^setSr-^Can thert: be any. reason thtn^ that he shaU 
'IICH be U^lfi per^oa^liy^ in equity, for. the. pqp-production of as^ 
«4iat&i when ttut non-.produ^iiun will makr txingLU4>lc ^^ ^^ • ^^ 
■that tbe.words^, to be levied //cf bajiij^ ,testai9ri9^ with a remrn of 
-mnUaJbona^ aixallat ia^.be proof uiideni^ble^of a devastavit: but. 
yip equity, shall aQprd no such e.vidcnue, nqr be attended with any 
«4meh copsequQOces I Let m$ ^^k^ hoiut theaisk the» plaiotiif in 
equity^ w^o ha^ suph a_4<icree, to proceed^ uppn the return of 
^uila bona ? - (.1 he cannot subject Y{\txi,dii^ bonis propriiSy^zs^A can- 
Dot4>roceed inpersonanty as is objected, huw then lan he proceed f 
He must 8tiU.i9ok:(br the fu^d ..which >no wh^re exists i and if 
.be cannpt. fiAd, th^t, h^ oftuat stop^. Xhisjs.thei.plsiijQ conse- 
quence of the objection*. It cant^ot be oi^ected that an.actioa 
ni debt wJll.DQt.lie, for the depree i^i chancery in Virginia, Vk a 
scatter of record as much as a judgment at la>it, is equally conclu- 
^^ve, and equally extinguishes the cause of action on which the 
.4<^crec^is ren4erf45.'I'Ms point li^as dt^cid^d by Judge Marshall; 
^t the last term of the Circuit Court at Raleigh, in the case of 
MiUer»V«t Uardimiin^ The only reasoci.wby ii> ^ng)anddebt 
.will npt lie oi> a drcrep, is, because not being, of record, it can- 
not extin^lsh, but only ascertain the demand .on which the de- 
cree, is rendered* The defepda^t is not estopped a^ at Jaw : ia 
other iffprda, the judgment not. bei^g in rem^ nor enforced by 
fi-fn*: but in pef:sonam only, there, must he a new proceedipg be-^ 
iore the res or property of ^he defendant can be affected ; whigl^. 
Q^Hr.I^o^eedii^g is grounded upon the origioaj cause of action. 
The court toojk^ tim^ ta consider, and thea 
gave judgment for the plaintiffs 

HiisorC^ administrators vs. Pitman^^ 

THIS bill in equity stated that Huson was a purchaser, for 
value, of a bond given by Waller to Arthur Waller, and 
sued in the county coui:t of Hgilitax, in the name of A. Waller, 
^.%p4pbu\o^.a verdfc^. Walkr, th^ 4^Ci^ndanty appealed, and 
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gave Ptttman for surety hi the appeal bond. The plain^ff oi»* 
taioed judgment in the Superior court, and took out a Kifikm 
upon the appeal bond, against Pitman. Upon examination of 
the bond it appeared there was omitteil out of it, the clau^ ob- 
liging the surety to pay the debt &c. whereupon he was ^tschtrg^ 
ed by a judgment of the court. 1 he plaintiff theu filed this 
bill, and stated the omission, and that it was by misteke tb^ 
defendant understood he was bound to pay the principal debt 
when he entered into the bond, in case of a judgment againsc 
Ills principal ; and that he had gotten from Waller, the defts- 
dant, an indemnity. The plaintiff's counsel observing that the 
mistake had been denied, said he would^ rest his case Qpoo 
that circumstance alone ; and said the difference was this ; 
where a bond was given by a surety, as the parties intended it 
%o be, but by a subsequent event the surety became discharged 
at law, he will not be charged in equity ; but where by misiake 
or unsi/lfolness of the drawer, the bond is drawn not according 
to the understanding of the parties, and thereby the pftatotiff is 
disabled to recover, equity on account of the mistake, will re- 
lieve. He cited 1 Atk. 32. Ch. Rep. 99. 2 Wash. 141. Ecc^ 
tra was cited Ch« C. 125, stated also at the end of Francis's Mas* 
ims. 

The court took tinie to consider of the cases, atid on the last 
day of the term, decreed for the {^aintiff, upon the ground of 
mistake in drawing the bond : and the court held that the plain* 
tiff need only prove a valuable, not :^n adequate consideration tQ 
entitle himself in equity. 

Taylor vs. WootTs executors^ 

"VfTooD had obtained a judgment against Taylor as a collector^ 
^ ^ without giving him notice by motion for judgment in the 
county court, for a considerable sum more than was due,andeiw 
forced payment. Ta)4or sued him at law for a reimfoursenent,^ 
and obtained a verdict, but could not get judgment, because it 
was a suit to recover what had been recovered by judgment, 
lie then sued in equity, stating in his bill all the circumstances ^ 
and the court relieved him, and gave htni ^ decree for die ex* 
cess taken from him by Wood. 

Wilmington, November Term, ^8o4^ 
John London vs.. Henry 5, Hox/Dard. 

ON the 10th November, 1801, John Barclay gave to the <fen 
lendant a promisory note, which on the same day wUs endors- 
^4 hy the 4«fi^a.dsm^ to the plainti^ The qou being payable oivk 
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Jemaiiid, the phiotiff in the prMence of the defeodant^ asked 
Barclay whea it 8tiould be p»id, and was answered, in a day or 
two. On ihe 2^ of January, 1803^ Barclay became a bank- 
rupt, and no other demand for payment from Barclay, btsidt s 
what la above stated, appeiired to have been made by the plaintiff 
before the day when Barclay failed ; and no notice of the rehisal 
'Or inability of Barclay, given to the defendant, until after Bar- 
clay's failure* It fitfcher appeared, that between the lOih of 
November, and the 26th of January following, the plaintiff re- 
ceived from Barclay copsiderable sums of money in payment of 
other demands. All the parhes lived in Wilmington, and 
•were comiiwrcial eharactars. 

Tayhr^ Judg^^ submitted it to the jury under all the circum- 
intances of the case, to decide whether the plaintiff by his delay 
4Mr indulgenee to Barclay, had not made the note his own, ancl 
discharged the defendant. The strict rule laid down in the 
.Knglisklaw books respecting bills of exchange and ntgotiable 
WHK^y ba/ve .never been deemed in force and in use in this st^te ; 
and it was iioppssible to lay down an universal rule at the time 
when demand uf payment should be made of the maker of the 
note, aod notice given to the indorser. The rule must depend 
oo the local situation and the respective occupations and pur- 
tsutts of the parties* In this case he thought that the indulgence 
^giVKn by (he plaintiff to Barclay, was too long, and that the plain* 
(iff should siistain the loss occasioned by Burcla^y's failure* 

Verdict for th^ defendant* 

Wilking^s vs. M^Kmzie., 

THIS cause agun eame oo to be tried before Judge Tatfbr^ 
andithe same evidences was given as on the former trial, ex- 
cept thiis additiooi that M^Kenaie being about to leave, town, 
Wilfcings.8aid«o him, Ami ^kaUIget your endorsement f M^Ken- 
9ie answered, I will leave an order whiAi will secure you. The 
Judge left it to the jtiry to determine whether this evidence pro- 
ved an agreement on the part of M'i^tnaie, to indemnify the 
plaintiff in case of a non acceptance of the bill. If they thought 
it was, then a verdict should be foukjui for the plaintiff ; if other- 
turUe, for the defendants 

Verdia for the plaintiff* 

Hcwati vs« Rqs^ 

THE defendant owned a vessel, which he had contracted with 
N[oble to leave to his management and custody i that Noble 
should victual and man her, and uke in freight when and where 
\% t^tt^t proper, and qbould Sfi^UAt for ope third of the pro- 
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•fi s to the defendant. He took in » load^ on freight, at Ncilf 
R vtT, for Howard, to be carried to Wilmington, jtut iiUuMi i«i- 
termedtate port, took tn more Uding, andthtrcby l^ vessel and 
carjro was lost, 

Ir was argued for the defendant, th^it tbe action hr agakist 
N»)S1e, and not against R«)ss, under the above drcunr>atatices» 
N )Ule was the owner firo temf)crey he being completely trom 
under the controul of R jss, who could not obtige him whiktihe 
cr)ntracl lasted, to observe any dict-ctiops Hoss criuld givt hin^ 
'f'he rlefcndant's counsel cued 2 Str. 1251^ aod tile Aflft!erjca% 
Law Mercatoria, 103. 

Tai/hfy Judge. Koss continued to he owner notwiiftatand^ 
ing this contract, and K liable for the undertakings and niiscar^ 
riages of Noble. The lase in MoHov, 280,-330^ is not hwL, Ml 
far as it states the master only to be VuVk Ib.F a ikviatioaor bafk 
rairy. 

There was a verdict for the plaintiff, and »motk)n mad^ f«r 
a new trial ; and on the appointed day was fully ftrgoed ; and 
T\f)w Oh this day, being^near tU.c close of vh* terni^ the court gai«e 
jiidjijiiient. 

Tm^hr, Judge. An tjwner is liabfe foi> the contract of hte. 
captaio ; aid is discharged from h]sliat>ily, if he parted mth the 
manangement and controul of the vessel^ to the taptain, upon % 
'contract to receive part of the earnings of the ves^K UeUe 
howc-ver the contract was n^ade by the owner himsek, with the 
phfntiff, whieh shews he stifll considered himself an owner* As 
to the damages to be recovered, the owner should not be charge 
cd, but for the value of the goods at the port of receptioo. Tli« 
ease cited from 2 Burrows, 1171, and other cases upon the sub- 
rject, the principles of whkh are analogous to the present cte^^ 
'seem decisive upon the subject, and there must upofi this ground 
be a new trial, unless the piaintifT will remit the differj-oce be- 
tween the value at the port of delivery, and that at the port ef 
departure. 

The plaintiff remitted accordingly, and had judgment for 
the residue. 

Welch VS. Gurley^ 

^HIS action was instituted by process of attachment; and 
^ Mrs. S:^ead, as the administratrix of her disceased husband, 
was summoned as a garnishee, to discover whether her intestate 
did not owe a debt to Gurley, the defendant. It came up by ap- 
pf^al from the county court of Onslow, and was now Jirgued by 
> Gaston and Haywood for the gaentshee, and by Jocelyn for die 
'plaintiff.. 

The counsel for the garnishee^ made a previooa ^yiestioiiy ta 
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Wttt whether an administratrtx could be compelled^ m a gar- 
luahee, to appear and answer* 

Pitrr currom^— Taylor, Judge. She cannot; because having 

not contracted the debt, she cannot be presumed enough conu- 

Mot of the transaction to answer. Also, she cannot by pica put 

upon the record the plea of pUnc adminUtravit^ or bonds, or 

iudgments outatandiog ; for uo such plea, uor indeed any pica, 

•is allowed by law to a gimishee. All she could do, would be 

Id answer the interrogatories put to her ; and if in fact she had 

fuUy admmstered^ she might, by a judgment against her as 

garnishee^ iA; forced to the commission of a devastavit Should 

an issue be directed as t» the debt itself btiween her and the 

plaintiff, what evidence CQuld be given on the trial i the bf^nd, 

0()te or other evidence of the debt, .would be in possession of 

ihe defeodaikt^ and could not be produced on the iriaL If less 

evidence than that would do, then she could not ttU hciw to 

plead as to assets, were she allowed a plea ; wherras if sued by 

iht defendaiity she could know by demanding Oyer, before sUe 

«fleaded of what nature the demand was ; and wuuld defend her» 

self, as to assets, accordingly. If she could on her garnishment 

put such defence on the record, which is much to be doubted^ 

then she would be compelled to swear to the plea, which in aU 

^other cases bhe is not obliged to. Morever, if she coufessrd 

jjUie debt in part, not kuowing precisely the amount, she would 

Jbe condemned to pay it, and would not be discharged as other 

ipifnishees are ; for a second and third creditor might still call 

pa her as a garnishee, and proving more of the debt, still due, 

might have a second and third judgment against her ; which is 

not the case witl;i other garnishees. Also, the assets in the 

li^nds of the executor, might by means of an attachment and 

• garnishment, be paralysed ; for while the executor was held up 

as a garnishee, no other creditor of the testator ought to be per. 

mitted to recover sgainst him, since be is so far bound by Uw 

garnishment, as if eventually there should be a condemnation, be 

will be bound to produce the assets attached in his hands. This 

would open a wide door to fraud, for just creditors by such 

means might be kept off at pleasure. 

Garnishee discharged. 

Court of Confer encct 

Raleigh, December Term, 1804. 

Churchill and Lamotte vs. Howard. 

'T^HE question here was, whether the derendarit, who was 
^ executor, could plead judgments obtained against him since 
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the last contioiitiice : and the comt now decided ^ftt the delelid- 
ant must plead at firat the true state of his assets ; otherwise ht 
might delay the plaintiffs until after a bond detitheeMiepi5*f« 
ble — then suffc^r judgment lit that, and bar the preaent fiiaiorir 
by pleading a judgment upon a debt not due till long %fter di* 
commencement of the present suit. 

Howard vs. PersmC^ heirj. 

npHE court granted a new trial, because General Persott^ At 
^ intestate, beiog bound by his ptomise to proctire a tract of 
land of a certain description, for the plaintiff, by tfo tiahe he 
ahould come of age ; and having not done so, the jury shouM 
have assessed damages according to the value of aochjaiidft 
at the time of his arriving to age ; whereas they asseaaed dnsnft 
by taking the value at the time of the verdict. 

And we will not require of the defendants, as a condition of 
the new trial, that they shali not insist upon the act of Uiailati* 
ons. 

Ormond vs. Faircloth. 

n^HE court tn this case determined, that a sheriff at an ctecii» 
-^ tion sale, made by himself, could not become a purcha- 
ser, and that a sale to himself was void. Secondly, diat a she- 
riff is bound to advertiae an execution sale, ten days at*lea8t be* 
fore the sale ; and must expose the property to public aactioily 
and cannot sell at private sale, as sheriff. 

Wynn vs. Always. 

n^HE court decided unanimously, that the choice of a goardfan 
-^ is solely and exclusively in the breast of the county court, 
and that they are in no respect bound to attend to the choice 
made by the waid, whether above fourteen or under. 

John C. Stanley vs. Turner. 

'pHE court, consisting of Hall, Taylor, and Loche, Judges, 
^ unanimously decided, that a possession of lands for seven 
years, must be adv^rse^ and accompanied with cokut of titk^ to 
create a bar under the act of 1715, ch. 27. This case had been 
argued in June Term last, and they had taken time to cosiixkr 
of the opinion till the present Term. 
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Lavender vs, Pritchard's administrator^ 

*TpHE plaintiflF offered a witness, who wa3 surety in the appesit 
*" bond ; and an objection bteing made to hiJi competency oh 
this account, the plaintiff's cbUnsel offered to give another sure- 
ty in his piace. 

Taijlo)\ Jud^e-. Withdrawing this surety from the appeal 
bond, Wduld discharge the bond ; therefore-, in case of withdraw^ 
ing at all, Another new bond must be given^ to be signed by two 
tae%V' sureties : This thte plaintiff could not do ; so the witness 
Was rejected^ 

Other eviderifce Wife thtfn laid beftirc the jury^ )ind the ^ft tb 
tlic plaintiff by ?ritchard was proved thus -.-i^Pritchaird leaihc to 
the house of Lavender, having some ears of corn in a Wallet, 
aM aftelr getting into the hoilse, sdid to the plaintiff, a child, 
^* I give you all my corn and all my hogs^ my hone^ (naming him) 
and my boy;** (naming htm.) He then took out ot the wallet, 
an ear or two of corn, and said, here take of the corn I have given 
you^-'*%XkA gave the child an ear or two. 

The jury found a verdict for the plaintiff, with damages for all 
the property claimed by the plaintiff. A new trial was moved 
for, 00 the ground that a gift inter vivos^ could not be perfected 
but by a delivery of the very thing itself given ; hot by a sym- 
bol or representative of the thing given. Secondly ; if a sytn-^ 
bol ^ould do, the thing usrd as a symbbl, should be delivered 
eitplreasly in the name of the thing given 2 And here it was not 
said for ivhat purpose the corn was given^ nor whether it was 
intended as a representative of the whole or of any part of the 
property. The defendant's counsel cited 2 Vezey, 442. S BU 
Com. 442 ; and they challenged the other side to produce asin-^ 
gle case at the comihon law, where it is said that a delivery ot 
something, in lieu Of the thing given, was a sufficient delivery 
to complete the gift. Judge Taylor^ who had directed the jury 
that a delivery of part of the thing given, was a good delivery o( 
the whole of that species of property, took several days to coii* 
aider of the motion for a new tirial, and came into court with di-* 
Vers books, which he read in support of his former opinion i-^ 
Our law, he said, was taken from the civil law, which allowed 
of a possession of part to be given in the name of the whole ; 
1 Brown Civil and Admiralty Law, 256. He said it was also 
analogous to the common law, respftcting the stifeen of lands or 
'Of rents where one thing may be given in the name of seizen ot 
the rent or land.-^He cited 1 Inst^ 1596, 160, 315. It was 
true, he said^ there are not many old books which treat of this 
subject; because in ancient times^ personal property was not 
considerable enough to engage the attention oi law Writers. He 
said the doctrine whish he delivered to the jury was to be foiiD4 

V3 
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in modero book*, t)articularly io Wood's Institutes, 242, wlicrr 
it is said, " Upon a gift, or bargain and sale of goods and cha(« 
" tcls personal, the delivery ot six pence or a spoon, is a good 
" ^eisen of the whole.'* Here was a delivery of part of the coni 
Which the jury arc at liberty to consider as a delivery of the 
whole corpus, of which that thing wis a part. But it cannot be 
considered as a delivery of all the things given, because the 
horse, one of the anicks enumerated in the gift, was present, 
and might h^ve been delivered, and yet was not ; and as to 
the hogs and I^egro boy, no words were expressed to shew ao 
intent that the ear of com shculd be a symbol of these. There 
WMMt therefore be anew trial, unless the plaintiff will release ihfi 
daoMges for all b!Jt the corn. 

They did so, and the verdict stood for the residue. 

Churchill vs. Speight's executors. 

TAYLOR, Judge. This is an action of debt on a single bill j 
the general issue is pleaded, and payment. To provf the 
bilUthe subscribing witness is sworn, he believes bis name sub- 
acribed thereto, to be of his own hand writing. He rtnicmbers 
thitt be attested a note from Speight to Sheffield, (who assigned 
io the plaintiff*) and that he never attested more than one pancr 
of that description. He dees not believe the signature ol this 
paper to be in the hand writing of Speight ; nor docs he remein- 
ber or believe, that there was a seal to the paper he attested. 
Where circumstances are proved, which could not have existed 
unless the principal fact also existed, such cirtumsuncts are 
proofs of the pruu:ipal facts. Then h'fs hand writing to this pa- 
pe.ri when he never subscribed to another of the like kind, leads 
to a conclusion that this is the very paper which Speight execut- 
ed : and then the signature is the signature of Speight; and if 
so, the words in the body of the paper are his likewise j and 
these speak of his seal as well as of his hand, which rs a persua- 
. aive evidence of his seal. The jury will therefore consider whe- 
. thcr the seal is proved or not. As to the payment, the witness 
says the note he speaks of, was given for a tract of land, which 
. Sheffield conveyed to Speight. He says also, they came to a 
settlement afterwards, and the note was included in it ; that ibe 
deed was re-deli vcrcd to Sheffield, and he admUtcd the note was 
discharged, but that it'wifs lost or mislaid. It appears, however, 
that the deed was recorded before there-delivery. If the ob- 
ligee agrees to accept of something as payment, sttpposing it to 
be of a ceruin value, the payment is not good. Mtrrc the par- 
ties supposed the re-delivery of the deed was aresiorajion of ih« 
^tle to Sheffield. — It does not .restore the title ; that stiU l^' 
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ipains in Speight ; the re-delivery of the deed was of no value,^ 
j9^d %hfi ifiXfi^fXcd, p^yaj^ni is^ therefore, not good. 

Verdict for the phintif* 

Xfrn^teton vs; Pearsei, 

THIS wa9 covenant upon a, sealed ioEtrument, for paynent ^ 
money y ahd the defendant has suffered judgment by de* 
fault. I;^ now appli<;s to be at libeity to give in evidence to 
the Jury, a, counter agreement signed by the plaintiff, engaging 
to make deductions on certain events which the defendant saySk 
h^\e taken place -^ and to i^icur 9. penalty if he did not make 
such deductions. 

I am of o|iinion the defendant cannot give thi^ counter agree- 
ijaettt in evidence, for the purpose of reducing the damages.---^. 
The plaintiff! ought to have had notice thereof by plea, if indeed 
U coujd bp af a|i. ysed by way of r.edycing the damages in tfaxa. 
action., 

Pa^kiTis, ys, Cqxc^ 

*npAYLpR^ I^if'g^* It is not waste to clear tillable land: 
-I for the necessary support of his family, though the timber 
l^e destroyed ip clearing \ nor ia it waste to cut down timber, 
ior making or repairing fences, necessary buildings, or. plantation, 
iitenslls : but it iSl wastjc to c.ut down timber for sale ; so it ii 
w;aste to collect together the lightwoQd,and extract tar from it-rr 
(or that is a permanet injury, >& it takes several yeara to produce 
a9 much lightw.ood« If the tenant is to have liberty of burning 
lightwood for tar> or falljng^^t(ie ti^iber for sale, it should be 
conceded to him, in the lease^, 

^p(rs[s adni^ni^tratorsyi^, Toole/i adininistrators^ 

TAYLOR« Judge. Covenant will lie on a bond in a penalty, 
with condition for conveying to the plaintiff half of the Ne*. 
groes that shall be recovered from a third person, in thc^name. 
of Tooly, but at the expence and under the nianagement.of the 
plaintiff^ The defendant's counsel had argued, that acondition» 
following, the penalty of a.bqpd, was so far, from, being a coven- 
iint or engageiiient on the part of the defendant, that it was in*. 
sisted expressly for his benefit, and to relieve him from the penal- 
ty ; and that he might or might not make use of it at his pleasure* 
^ere of this opinion of the Judge, for it i&.not law* 

^vy, v,s* the administrMor. qf farmer^ 

^IpS action was brought for, that the intestate of the defend- 
^ ant enticed .an4. persuaded a Negro maa of the plaintiff to. 
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attempt to transpprt him in a flat across the Neute rlvcr^ lorhh ^ 
load whkb r^pdered the attempt dangerous, when the river was 
swelled and rapid : In consequence whereof, the flat sudV, and 
the NegrO| as well %s the intestate hiniself, lyere drowned. 

Tayhr^ Judge. It is not material that this was not a ferry 
Kcensed by Uw, and within ten miles of another ferry 1^ whereby 
Si was illegal to ferry persons over for a reward. TThc Negro 
vas usually enfiployed by his n:\aster tp ferry over travellers an4 
Qthers for a^ reward i and that is equiyi^len,t to ^ con[)mand fron^ 
^e m^a^t^r to carry thena over when applied to ; it places hini 
i^ the light of a comqr^on carrier. The true question is., whe» 
thcr the defendant's intesute induced the Negro to take in si^cl\ 
4 load as w^a obviouisly and plainly, witboMt calculating U|x>d 
chances^ tOiP heavy for the vessel to sustain, whilst there was 
^hat swell in the river. Secondly-rrthe witn<^ss and his horso 
wa^ tj^ken in at the same time with the intestate^ his horse, and 
two oxen ; and neither they nor Farmer apprehended dange^ 
from the weight of tl^e load. It is therefore apparent that the. 
lo^d was not such an pne as obyiously endangered the vessel. 

Verdict Iqc the d^fcq^nt. 

StatfC v& F^llom^ 

<T*AYLOR, Judge.-:-The person whp is. tp be entitled to % 
-*- restitution of possession, in ca^e of a cpnvictipn on an in« 
dicttnent of forcible entry, cannot be a witness 01^ the trial ; an4 
if the indictment has bjc^n loun4 on. his singly testimony, it^ 
ough^ to be quashed. 

And this indictment was quashed for that cause, though tber^ 
19ras other testimony now ready to support it. 

AnonymoTis. 

^HE witness. of][ered, had said that he wts to haye a part oil 
•^ the recovery ; and this l^ing proved by witness, in suppor^t 
of the objection to hi3 competence— {Too^, for t^ie plaintifT^dreY 
^ release, which he executed, and then uffcred tbe witnvss. 

Taylor^ Judge. He ia as much incompetent, now as he was 
before. The plaintiff was not bound bjcrfore to give hi^ part of 
the recover}*, by any engagement i^hich had the i>yppoi;t of law ; 
^nd therefore the release discharges np legal obligation. Tli^e 
confidence of tlie witness in th|^ prcnoise made to him by the 
plaintiff, though that promise is of no force in law, is what ex- 
cludes bis tesjiimony, apd that is nptrei^ove4 by the i;elea8e.~ 
However^ said he, you may examine the witness for the pre- 
sent, and reserve the question of competence in case a vcxcUj^ 
fhpuld be found for the plaintiff. 
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^lere^ if it should not have been proved that plaintjiT had 
axrecd to ^ive pafC to (he witness* A^witne^s ^aopot (iisc^ualiiy 
himself, 

Simmons vs. Radcliff. 

THE plaintifFhad sued the defendant in an action of trespass, 
^tare clausumfr^g'U^ and died during the pendency ot the 
action. . ^^ abatement was entered, and executiun issued 
jkgainst his representatives for costs^ 

Harris pow moved to set aside the execution for costs : and 
^ day being appointed to hear him ip support of the motion, he ' 
argued that no costs were paid upon an abatement by the law as 
it standi in England 3 nor is there any provision lor payment of 
posts in such case by our law, which only directs costs to be paid 
by ihe plaintliT on a tMn-suii^ dismissitn} or discontmuance^ ^rjiuigm 
inent against hini. And without the Express directions of an 
ftct for th^t purpose, a judgment cannot be entered against the 
estate of a dead m^o, as a judgment to pay coats must be if en<> 
tered upon an abatement by his death. 

Counsel for the defendant, — I'he constant practice ever since 
the passing of our act of 17/7, ch. 9, sec. 99, hath been to issue 
executions as this has issued ; and the practice in Such cases is a 
. good expositor of the act. An abatement by death, though not 
mentioned in (he a^ct, is wU^^in its equity^ A discontinuance or 
pon-suit may not be by the voluntary act of the plaintiff. A want 
pf preparation for the t^ial by non-attendance of witnesses or 
other accidents or irregularity in conducting the pleadings, may 
9Ccasion them : and yet the plaimiiF pays costs, because he has; 
been active in causing expense whilst the defendant was passive ; 
and the plaintiff has hot demonstrated the justice of his proce* 
^ure by the event, and not till then can he shew the justice of 
compelling the defendant to pay them. So in all other cases 
where be has caused the accrual of costs, and ha3 not proved 
the defendant ought to pay them, he must himself be rcsponsi* 
. i>le^ a<: much as iii cases specified in the ace 

Tayhry Judge. A nonsuit is within the equity of the sixth 
f ectiea o( the act of limitations^ and I think the case of an abate- 
ment by death is within that of the 99ih section of the court 
law. But I difl^r from both the gentlemen with respect to tli€ 
tnode of obtaining Qosts from the estate of the plaintiff. A pro- 
cess in the nature of a seLfti. ought to issue to bring in the re- 
presentatives, and the judgno^nt should be entered against them 
^fore the e^^cution issues. 

Referred to the Court of Conference. 

Note* Executors pay cosu to this country, because the party 
i(n whose favor judgment shall be given, shall be entitled to 
^^st8. That must be (Tom bis adversary, whoever he be« 
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Fish vs. Lane. 

THIS Bill in Equity suted that Fish discovered sin error in 
the patetit under which he held ; hy which error all the land 
be cl^iipcd was left out of his boondarieSv It suted, that Lane 
represented to Fish that the )ji\ir would not adipit of a correciioQ 
qf the error ; s^nd advised Fish to efnpk>y bitn^ Lane, to co\4!X 
It with '4 warrant he had, to obtain a grant in his name, and tD 
convey to Fish with warranty. It stilted also, that Lane en- 
gaged im take the notes uf the complainant and bis brother^ 
and to return the notes to the plaintiC should h« ey^T S^t ^^ 
error rectified s and that the error was rectified i aud that Lap^ 
would not give up the not<^, b^t sued upon it and recovered^ tt 
was objccH:d for lbs defendant, ^hat the matter here stated^ 
might have been proved at law ; and the plaintil^ V(<>Vlj^. therCr* 
upon have had the ^me relief as be now &eel^s, 

Tqyhrj Judge. |t is also E^tated, that the presets defendanti^ 
on the uiar^t law, conj^ealed facts whicbt if they had been knoum, 
would have prevented his recovery. Canc^aiment of material 
iacts is A good ground for cofpiug iqitp this court aft^r a trial at, 
law« 

The bill wi^ therefore oo^ 4J^9^>*^d, buJL pn iast|C|^ 
was made up and tried. 

EdcntoDt April Term,, 1^805.. 
Rhea yctsu^ Norma/n's executors^ , 

A WILL, dated the 12th of February, 1804, had been proved;^ 
and another was ofFered for probajte^ dated the 14th of the. 
aame month. On the trial it appeared, one witness subscribed, 
aiKi then the tesutot inserted the word February^ and seem- 
ly ii^ftly in the pj^c^ of aopii^er word i after ijrhicb the v^ltneas atr. 
tested. 

Taylor^ Jtidge^ There ought to be an attestation by ti^ro vit*. 
oeases of every part of a will of land ; and therefore tbi^ will, if. 
good at all, caA only be so for the |>er6Qnalty. 

I do not mean to question t;be correctness of thiy decisioii, 
but lo excite enquiry. Jfi the date of a will more c^&ential than, 
the dale of a deed I If not, th.e will as to the lands^ will be con- 
sidered as a will from, th^ time of its estjCQUtion ;, to be ascertain- 
edby tbe evidence, iaUke manoecas ad^^^.^ball take effect 
from the time of delivery ;^ though k has no date, or a^ false or 
" impossible date, or if it delivered befpr/e or af^er the date : vide 
Co. Litt. 6. a. S Rep. 5. a. 3 Leonard, lOX £« p. Faiu B. 3. 
If ^^ ds^t^ be wmess^nijal, then tb« act V ^.ss^il^bly only rcquiiea^ 
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the atfcstalion of two to those parts of the wiH which are mate- 
rial. Beside:!, what is attestation f Certainly an undertaking to 
prove that which parses in his presence ; and then he is as mtich 
a witness to the word February being used by the testator to rx- 
press the time of execution as to the other parts of the wil!.— 
Judge T(tn^/0r granted a new trial in this case, but upon what 
groCind, the Reporter does not know, having not been present. 

Sutton VS. Blount. 

•p JECTMENT. The defendant ofiFercd in evidence, a sur- 
-"-* vcy made in the year 1728, as he said, upon a complaint 
made, that the land of Wilkinson, adjoining that of Blount, and 
bounded in part by a part of the third line of Blount's land, con* 
tained more than the patent called for. The survey, he said, 
was made, in consequence of such complaint to the Governor 
and Council, by a Mr. Moseley, the then Surveyor- General of 
the province of North- Carotin a. 

Taylor^ Judge. This survey is no evidence against Surton, 
who claims under Blount's patent ; for as to Blount, it was ex 
partey and made behind his back. Moreover; this survey is 
stated to have been in consequence of an order issued by the 
Governor and Council. — Then the proceedings before them 
should be produced, otherwise the survey has no foundation ; 
and Mr. Moseley could not, at the mere instance of some stran- 
ger, make a survey of Wilkinson's land, and thereby affect 
Blount's title to the land he claimed. 

The survey was rejected. 

Ridle/s administrators vs. Thorpe. 

•npHIS was an action of debt upon a bond given on the 28th of 
-*" September, 1772, and payable on demand. The defendant^ 
who was the heir of the obligor, and was sued in that character, 
pleaded payment; that there were personal assets stiff cient in the 
hands of the administrator and next oj kin^ and the act c/ 1715, 
concerning the proving of vhIIs and granting letters ofadmifiis* 
tration^ &c. It was proved that Peterson Thorpe, the obligor 
and ancestor of the defendant, died in May, 1777 ; and that Tim- 
othy Thorpe administt-red, and had assets more than sufficient to 
pay all his debts ; that Div Ridley, the obligee, died in June^ 
1777, leaving the said Titnothy Thorpe his executor, who quali- 
fied as executor the same month ; that the said Timothy died 
in 1767, and an administrator was ap-jointcd for his estate; ad« 
minislration, rff bonis non^ of Day Kiciley, was granted in 1790, 
and a like adminHtration for ihe estate unadministered of the 
said Peterson was granted in the year 1804. 
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Taylor^ J«dg^« Where a bond has not been sued upon Tor tKe ■ 
•pace of twenty years, nor interest paid upon it, in that timei 
and if the plaintiif cannot account for not suing in the time, a 
jury are at liberty %% presume the bond to have been paid. Tbe 
dc fendents rtly upon length of time, as such eirideoce 6f pay- 
ment in the present case. The plaiot<ff &ays he has accounted 
for not suing from \777 to 178/, by proving that one and the 
same pt*rson, during all that time, was the representative 6i 
the obligee and obligor, and so could not sue himself* The de- 
fendants, on ths other hand, say the ptresumption is much 
strengthened by this circumstance, and indeed they say that it 
is of itself tatamount in lavir to payment : They rely Upon the 
case of Dorchester and Webb, Cro. C. 372, 373. llic amount 
of that case is that the plaintifF was the executor of the obligee^ 
and also the executor of the obligor \ but at the death of the ob- 
ligor, or after, she had not any of the effects of the Obligor^ 
wherewith she could pay the debt; and because she had no such 
assets, the court adjudged she might maintain her action against 
the co-obligor of her testator. For^ said the court, although 
she be executor to John Dorchester, the oiher obligor, yet 
when she hath fully administered all the estate of the said John 
Dorchester, before she be made executor to Ann Rowe, (the 
obligee) she hath in a manner discharged herself of being exe- 
cutrix to John Dorchester, and hath net any thing of his estate. 
This case allows the circumstance of being representative 6( 
both, and having assets sufficient of the obligor to aflford a ytry 
strong presumption of payment; and the jury m;ty take into 
consideration a calculation of the principal and interest due up^n 
the bond to be endorsed thereon, as made the 21st December^ 
1779 ; also the circumstance of the administrator of the obligor 
permittiDg the widow to remove from Virginia to Korth-Caro* 
linia, with 18 or 20 Negroes, in the year 178a As to the act 
of 1 715, the plaintiff's counsel insist it cannot run on from 17>7 
' to the end of the war; nor after 1787 till 1790; because in the 
intermediate time, there was.no person who could have sued 
upon the bond ; and that if the act does not take effect at the 
end of the first seven years,|pext after tbe deaiii of the obligor, it 
never can take effect at all. My answer to these remarks is tht's ; 
The act of 1715, requiring creditors of .my person deceastd to 
make their ckim T\ithin seven years after the death of such debt^ 
or, otherwise such creditor shall be forever barred, makes tio 
saving whatsoever for any person und«:r any circumstances ; and 
my Lord Ccke says^ uhere the Legislature have made no excep- 
tions, the Judges can make none; and that infants and ft me 
coverts would have been barred by the common act of limitati^ 
ens, had they not been excepted therein. The court, indeed^ 
goes so far as to say, that a case like one of th9Se excepted fay 
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tte ^tt^ AAlbe within its e^juity and government, Imt it tanaot 
make an exceptiorh of any kind, wViere the act itself has notvtnade 
a«y eaicepttOD. Then admitting that the a<:t 17B^ haa suspended 
the operation of all acta of limitation* diirmg the war, thii act 
^iU remain afterwards j and if seven years elapse without claim- 
ing the debt, ttiough not the next seven years next after (he 
death of the dclttor, the cfcditor Vill be barred ; fdr it cannot be 
taw, that the creditor is left without lin^itatioo^ if for some caua^ 
lib« irst aevefi years cannot be tromp^ited. 

Verdict for ^he defendant^ and judgment* 

WUmingtoA, iMay Term, • 1805. 
Larkim vs. Miller. 

THE defendant's fence included about a qoartef of an atre oC 
the land in question ; the rest of the fifild enclosed by the 
fence, belonged to another tract. 

r Halt^ J*i^^g«- The possession of this quarter of ati acre, is 
the possession of all the disputed tract of whlch.it is a part ; such 
possession will prevent the running of the act of limiutions a» 
gainst the defendant* Both parties have colour of title under 
diffcrept gVantli and deeds^ and the peprfect ^de » in him who 
^aa had the requisite possession. 

' The plaintiff suffered a nonsuit. 



Parker vs. 



TH£ plaintiff sued the defendant for his freedofn, by a writ 
retotnable to tht«i <^ourt ; whereupon the defendant put 
him in prison. The plaintiff's counsel complained of 
this to the court, and tnoved for an habtas corpus ; and 
the court ordered one, -to bring him in a • future aay in the 
Term; and ordered notice to be given to the. drfendapt. 
llie plaintiff was broughlF'into court on the day appointed, and ^ 
examinations in writing were taken to prove the probability tha( 
he was free ; and a strong case was made out by them— ^hese 
were filed in court- The court ordered that the defendant ei- 
ther should give security to leave the plaintiff at liljerty, uYitil 
the next term, to go whither he pleased to procure testimony ; 
or should submit to the court to go immediately mto the consi- 
deration of what was proper to be done in the habeas corpus. 
He chose the former ; and then the court proceeded no further 
in the habeas corpus. The defendant was ordered to give bond 
and sureties actordiilgly ; and tlie plamtiff was released from 
imprisonment. 

* 'fh^ action brought by the plainttff was, trespass for iahe im<» 

W2 
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prisonment; to which the derendant pkaded thu dtefbisKii^ 

was his slave ; and issue was joined thereupoa. 

Court o/CsTifertncCs 
Raleigh, June Ternij 1805. . 
Matthews vs. Daniel. 

PER Cuviam. — The testator devised a Negro man and a horst^ 
to his daughter and her heirs i and if she dies without kdrs 
of her hodyy thtsn over to the defendaat. This is not good ex- 
ecutory devise ; the event is too remote upon which the limicih' 
tion over is to take e flFcct, The argument, that here the evcnc 
must happen, if at all, in the life time of the Negro, and that so 
the event is limited to alifc in being, has at least the merit of 60^ 
TcUy to recommend it, but will not bring the case within the 
legal limits. 

The demurrer must be over-ruledj and the defen&ml 
answer. 

Circuit Court of the United States. 

Raleigh, June Term, 1805* 

Dunlop &Co. vs. West, the Marshal. 

PER Curiam. — If the Sheriff or Marshal ^ises property in tX* 
ecution, and neglects to sellit^ and is sued for his negltcti 
the plaintiiF shall recover damages, to the amount of what the 
property would have produced, had he sold it. 

Mutter's executors v«# Hamilton. 

IDER Curiam.-— We will not grant an injunction so as to stay 
^ trial, or entering up judgment ; therefore this cause now rea- 
dy for trial shall not be postponed, although the bill ia equity 
which has been reacl, for obtaining an injuiKtion, may contaui 
nuu«r enough to warrant the granting it. 



vs. Lems's exeaUors. 



"pER Curiam — The act of 1715, whilst it was unrepealed^ wa« 
^ suspended from its usual operation by the acts disqualifying 
Si itish adherents to sue in our courts* i \ did not begin w qgts* 
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fttte as to sncli persons till the end of the war, and then if the se- 
ven years were not comp?eted before k was repcraled by the act 
of 1789^ no bar cotild ever be operated under it. Lpwis, the tes- 
tator, died in 17Q0; between the end of the war and 1789) were 
not seven years. The demurrer to the piea, stating these factis, 
aad relying; up^athe act of 17U|.JnujBt b<; allowed. 

P]e» held good* 

Newbcrn, JuJy Tenn, 180^* 
toftcfi vs. HeaiL 

EJECTMENT. -Pfrcttwaw,.TAYLOR, Judgc.^The plaintiff 
*^ insists that the beginning of the defendant's tract is at a cy^- 
fress^ and that the fourth corner is a pine upon t;he creek, and 
so along the creek to the begining, in which case the lajid id dis* 
pute rs left in the pJaintifF'i patent. The defendant insists that. 
the jj/V is the beginning tree ; that the original survey actually 
began there, and ended at the cypress; in which case the. land. 
in dispute is within the defendant's pa^tent. The creck.is not 
Igarallel to the second line, as probably the surveyor supposed^ 
l>ut runs transversely from the cyfress tQL,tli^ pin^ < The distaa^ ' 
of two hundred poles from the pine, and then the course .of the 
fl^cond line will intellect the line from the cypres8,.at a mucbL 
Aceatei^ disisnee than two hundred poles from the cypress.-pr. 
Ituaningfrom the cypress 200. poles and there stopping aii4 
irom thence running the second line, will intersect (be line, frpno^ 
the pine, at a much less dittsnce than SOQ^poles. Itis ia evH 
.dence from the hearsy of the chaio carriers, n<&w de^ that the 
4iriginal.survey began at the^ine, and from thence to the stcon^^. 
corner^ and so to Uie third, being the courses that the defcxidaiu 
contends for. It is also in prooi that the former courses of the 
•defendant's, tract called the cypr^itss the beginning.ot the, tract.; 
.and the patent says, beg^ning at a- cypress, h is contend- 
ed on the part of the plaintiff, that aa the patent calls for- a cy- 
press as the beginning of the (tract, the defendaot cannot be aU 
.lowed.to depart froni the wx>rds of the patent, and say that the 
.fine is the beginning, and not . the eypressu I will not say 
whether it ixas wise or not in the &i:st iustaQce, to depart from, 
the words of a grant; but many decisions of oar courts 
have allowed of such adeparturv, in order to fis, the location 
where it reaJii/^ ^ss. made originally « tje cited and stated tha*^ 
case of Person smd Ivoundtree, 4vhlch he said had been follow-., 
ed.up by many other cases to the same effect. It must now be 
taken as the law of this country, that notwithstanding any mis-, 
take or wrong description either in the piatt or patent, the.p4rtyy 
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who IS Kkely lev suffttr by U, m:^y bv parot^tcutmooy, shew, the m £f ^ 
lake, and prove the locatlun of his land by testimony dehors ih9 
patent ; and upon makingclear proof thereof, shall hold the lan4 
actually laid ofl^for him. Conaequrntly if the j^ry are well coa^ 
viDced that the original surviey b^gaaat ^cfine^ they ought tQ> 
fiad for the defendant*. 

Verdict for tbt d^£endaui(t^ 
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Brady vs. Zllison.. 

BRADT was sued by Worslcy, and was apprehensive of li 
recovery : Ellison represented to htm th^tthe plaintiff was 
IVkely to r(?covtr<««and that Brady, and Ellison agrtedihzi Bra* 
"dy should convey to Ellison his land^ which Ellison should re- 
conve^', if Worsley should' not obtain judgment; but if he 
should, that then he should convey to» Brady's cA/A/rm.— -. 
Worsley was non-suhed, and Ellison refused to recover the land. 

Percuriami — If Worsley was a creditor, the conveyance in- 
tended to defeat hitn^ was a fraudulent conveyance ;• and an as- 
sumpsit by Ellison to restore the lands, was void*. The act of 
Assembly says, the contract shall be valid between the debtor 
and his- grantee ; and* why ?«f^To deter the debtor from the 
attempt, by placing kirn in the power of the grantee. This 
obstacle to the attempt would be completely removed, if the 
plaintiff could legally bind himself to restore the property or 
its value, and the debtor could practise a fraud on his creditors 
wtchout the leas^ risque : for after he had succeeded in defraud- 
ing his creditors, the law would interefere in bis favor, and en- 
force the returning of his property by the vendee*. 

If Worsley, however, was not a crediter^ then the conveyance 
is not fraudulent^-^and there is no legal objection.to the contract^ 
which the pUintifF has sued o* 

Verdict for th« pUintiff. 
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Cardner and Devereux vs- Smallviaod^ 

THE defendant wtm owner of a^ vessel, bound to NcW'York> 
and took ip freight^ part of 21 load beluogbg to tiic compiiiin^ 
^nts^ for which they gave him the full price. The captain sto1ir% 
frd p%H vok ihe hokl» and part on deck, as was contended^ The 
^^&^y ^ ^vell la the hold as on deck^ was injured by a aior6>. 

Per curiam-— ^Taking a^ full priiQe and stowing upon deck^ will 
9ubj/Bct the owner of the vessel to pay damages, if what is pLiced 
on dec]^ be thereby loftt or damaged ; but if that did not oecaei- 
on thp. lotis, he will be hs> t^ore liajbk for damage tot that past 
of the cargo than to the rest of it. 

Vide Niew-York Term Reports, 43.— Goods shipped on dcck^ 
the shipper paying one half freight, if t-j^ccted in a storm, sluil 
i^ot have contribution From tihe goods \xi the hold, and the own- 
f r of the vessel is |iot liable. 

N. 9:. In the above case, theownevof the ship, the defendant, 
offered the captaini as a witness to prove-\he loss to have t)cer\ 
occasioned by distress of weather, and not by any neglect on hia. 
part; but the court would nt)t receive hii^ till celeassd by the 
defendant. The court said it is' not like the case of a shop- 
Ifeeper's servant becoming a witness. 

Dtrty on ihe demise qfJEllison, Vs. Brady. 

^pHE defendant died, and the plaintiff prayed a scire- Ja$ia§ 
^ against his heirs at the first term after his death--*but ix was 
not served till after the second ttrm. 

Harris no^ insisted that the action was abated, l)f cause the 
l^eirs shall be brought in at the second term by au actuiil service 
of the 6C/. ya. before., 

E contract it was argued that issuing the set, fa. from these* 
€6nd term, upon an application made io that term, is aufficieol 
to pervert the abatement. 

Curia advsMru 

Harris vs. Poioeli's heirs. 

THE plaintiff's patent called for a ivhite oak — ^then the second 
line — then the third to the creek — then down the cr^iek to 
Ihe beginning. He proved a marked -white oak^ 00 a branch 
emptying into the creek, and rimoing from thence so as to torm 
an acute angle between it and the creek. He proved also a red 
oak at the third comer, and a red oak was called for io the pa^^ 
lent — and that where the red oak stood, the second line would 
^rminate, if drawn from the end of the &YSt line, beginning al 
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the while mA. This whrto oak sutidtng on the farancb, was »c 
tbe distance of two or ihree bandred yards from the creek. 

Under the charge of the courts however, the j^ry found aa. 
^terdict establishing it as the beginning, and the verditt remain* 
cd undisturbed. 

This vetdict was fotyid on the hearsay of a witness now dead^ 
who heard a former proprietor now ttso dead, say that the white 
cak was the beginning tree ; and on the hearsay of another wit- 
ness, who said he ran out the UikI for the Aaid proprietor when 
k« purchased it, and began a» tbe said white oak^ in the yeas 
it^ The original sarvey wa» made in 1753, Or evfi^r^ 




If the beginning was at A^ then C D was the true line of the. 
latent. If at B, then £ If was the true line. The pkintilt 
claimed to C D, and prevailed, as the white oak at A was estab^ 
kiahed instead of the beginning at Q on the creclu 

Gaskill v&« J)ixoru 

jyES ci/nam.— The plaintiff has sued the defendant npoo t, 
'-* contract of marriage — and he insists, by way of ezcosipg 
faim&elf for tbe non-performance, that after the contract, he dis*'. 
covered she was a woman of impure and unchaste habits and 
practices, .nd has attempted to prove her so. If he has suc- 
ceeded to the satisfaction ot the jury, I aoa of opinion it wilt 
form a complete defence for him against the action, and will not 
be in mitigation of the damages only. She held herself up to. 
faim as a chaste and imdefilcd woman. Upon t/iis as a condition^ 
be contracted«<-and surely he is released from his etigagemeitf 
when she is found to be otherwise^ foe the condition on her 
{act is not cofnplied with. 

The jury disbelieved the defendant's witnesses, 
aod found a verdict for the plaintiff, with 
heavy danajiges,.and she had judgment. 
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Cariand^£ exettdars v& Goodloe's adrnTHsiratars^ 

^T^HIS action w&s brought oa a warranty contatoed in a bill of 
^ aale of a negro womani .made by Goodlo^ to Garland^ aal 
which had been recovered from Garland by Mra. Peacot. 

I'he bill of aale waa given ia 17^3, and on Uie trial, the fot^ 
lowing points were determined : 

That the certificate of its probate and registration coub) tttA 
prove a copy, because the bill of sale did not require regtstratioia 
when it Was made : the bw of registration passed since^ and 
the officer was not entrusted to certiiy in such case^ 

Secpn'lly ; the loss of the bill of sale may be proved by tbt 
plaintiff, and parol evidence of its contents may be given, thctt^ 
being no copy. 

Thirdly ; the smbscribing witnesses were proven to be dead^ 
and others were suffered to prove the contents* 

Fourthly ; it was proved that Goodloe had notice of cht peA» 
dency of the suit by Mrs. Pescot, and th^ record of her recover^ 
was therefore admitted against htm as conclusive evidence ot 
ker auperior title. 

Verdiot and judgtnent for the plaiatiBL . 

Jasper^s admnistrators vs. Tooiys executant • 

•T^OOLY, in his life time, had given a bond in the penalty of 
^ five hundred pounds, with a condition underwritten^ that if 
Tooly should recover certain Negroes, and should deliver to 
toaid Jasper one half of them, and one of them taking one^ apd 
the other another, and so on till all were divided, that then th# 
above obligation should be void. 

The plaintitfis brought covenant, and at this term obtained a 
^rerdict for ^. 757 ; and it was moved in arrest of judgment, that 
covenant would not lie on this bond, nor on the condition there* 
of, nor would any action lie on the condition. 

Haywood^ for arresting the judgment^ cited Haywood's Re* 
ports, 215. 1 B. Ab. 529. 3 Mo. 36. Cro. J. 281. C. Digest^ 
Verio Covenant, A 3. Salk. 326. Sh. Touch. 158, 159. 

Harris, e contrety cited 3 C. Digest, 257, 258, A 2» 

Curia advc&arivuU^ 

Rhodes VS. Gregorys administrators^ 

13 HODES took an attachment against Frasier for a debt dim 
'"^ from him, and delivered the same to Gregory, the sherifl\ 
who seised a Negro, and returned upon the attachmtrnt, that h^ 
escaped. Whereupon he sued Gregory in an action of debt 
upon the case, for negligence and misconduct in his office : Ore* 
gory dicd| and his adminiicrator was brought in by icirefucioM^ 



§53 Newbern, July 1805. 

■ r • . ] 

An<1 it yn% now msis^cd by Mr. GrMham^ for the defendinti tte( 
each an action would not lie at the common law against czeca* ^ 

tors ; nor will it by force of the act of 1799, for thaconlj* mates 
a trespaaa survive acpAinsl eucutors, where property, either real 
or personal, is involved in the decision to be made upon it. 

Harris, e centra.—- Eithertrespass extends to trespass onth« 
caae^ as well as trespass vi et armess or if not, the equity of the 
act extends to this case. The motive cxf the act was to preveiK 
a. wrong by the death of the defendant, by subjVcting hts estate 
(o nuke compensation. Here a wrong is done the plaioti^ 
9nd he cannot recover satisfaction for the debt he has lost, un« 
less he is suffered to maintain this action, {t is not pretended 
toy other will He, 

Per curiam. — It has been decided in the Court of Conference^ 
that such an action is not maintainable against executors after the 
death of defendant, then testator. 

On the importunity of one of the defendant's counsel, tbp 
Judge agreed to carry the cause to the Court of Conference* 

State vs. Roach. 

THIS was an indictment for passing counterfeit dollars, kaosr* 
ing them %o be such. It was found in January term, IMd^* 
The defendant pleaded to it, and it now stood for trial. The dc- 
fcrndants counsel moved that it mi^ht be quashed, because there 
was no day stated on which the o{Fc:nce is supposed to ha^ve been 
co^nenittrd, though the year is suted : there is a blank left in the 
{ndictmcnt for the day and month. They said it was useless to 
proceed to trials since the court mint src no judgment could be 
given upon a conviction ; and ihcy cited % Hawk* P. Crown, 
?58. 259. 

Per curiam^ after arg\imcnt.— The defect which is poiotec) 
cut, would be f^tal upon a motion in arrest of judgement ; and 
though it is true as has been argued, thai the court has a discre- 
tion to quash or not, stiU it will quash where it is plain no judg- 
ment could be given in case ot a conviciioD : — Therefore let 
thi^ indictment be quashed, but the drfendant shail not be dis* 
charged, but must be bound over to another lerm to answer the 
(harge. . , , 

AnonyTTious^ 

THIS bill, answer and depositions, to save time, were left by 
consent to be dtiermined by the court ; and on opening the 
bill and answer, it appeared the plaintiff claimed certain Ncgroee 
under a late coavtyancc by his father, who^ about SO years ;)igO| 
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icmiveyed them to the defendant's father, as he alledges, upon 
trusty who always afterwards kept them. 

The counsel for the defendant argued, that the bill ought to 
be dismissed, for that the plaintiff states choses in action, and 
does not shev he gave- a valuable consideration for them. 

Tayiof^ Judge, allowed the objection to be good ; but on the 
tnotton of the defendaat, he permitted the father of the plainti^T, 
who was a defendant, to be made plaintiff, and put off the hearing 
^a ftttm-e time, in order that the amendments might be made» 
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Blount vs. Benbwy; 

THE plaintiff offered a copy of a grant from the Secreiary^s 
office : it was not .signed by the Goveruor. 

' IToi/, Judge.— It cannot be received as the copy of a grant, > 
but it may as a circumstance to shew that there was once a grant 
in pxistence* 

j& was rend. The dispute concerned the title of land 
between two parallel lines: — The lower of them was said 
ta be J. Blount's patent Une ; and if so, defendant was not in 
possession of plaintiff's land ; but if the upper parallel line w^s. 
J. Blount's patent line^ then the defendant was in the possession. 
of the plaintiff^s land. The patent under which the defendant 
daimed, called for Beasly^s line and J. Blount's line, S. Sp .£* 
as one of the boundaries ; and the grantor to Benbury, in 17^a, 
called for J. Blount's lioe^ and marked the line now contended 
for by the defendant, at the; time of making his deed^ Ont: 
qfliestion was, whether the line thus marked, should be considt>r- 
ed the line which the deed extended to ; or whether J. Blonni'9 
line, wherever it might be^ should be considered the boundary 
of the deed, notwithstanding the demarcation* 

^ Holly judge* The act of iimitauon would make a title (qr the 
defendant, if the deed extended to the marked line — but.| am 
of opinion it extended no further than to J* Blount's lioe^ wher- 
ever that was. The demarcation is not an ascertaiomentof the . 
line, which he meant as James Bloucu's line, called for in the 
deed. ; and of course the defendant has no colour of title to the . 
land in dispute. Also, though the patent calls for Beasiey's line^ » 
and the patentee's old line, S. 85 £• for one boundary, still the , 
jury may consider Beaeley's line the boundary, so far as it goes ; 
and then the marked line, which is 51 poles to the north o\ it> 
and parallel to the line drawn from the termination of Bea£lc\ ' *^ 
|he same course with Beaslcy^s, because there have been m;ir.y 
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decisions in tVis country whvh varraot a departure from Ae 
iinc described in a deed or patent, to follow a marked line whSck 
the jury have good reason to bekcve was the true one. 

Halifax, October Term, i8o5* 
iffunter vs. Bynum. 

THIS w«s an ittion to rcccfver monies -upon a race. The sk^ 
tides were executed the 2lst of April, 1802. They speci- 
$ed the terms of the race, and the money betted, S500; and 
the following-points were now decided :**First ; although there 
was no oblig^dn cii^itinct from the articles, yet the articles de- 
tailing all that could have been set forth in an obligation and ar- 
ticles, it was equivalent to the bond reqnired by the act of 
1800, ch. SI, which is in the following words: *^ No money 
" shiil be recovered at law by means of any bet or wager on a 
^ horse race, except a written obligation is produced on the trials 
/^ coQtaming the'som so betted or laid on such horse race, sign- 
-** cd, sealed and attested by at least one witness.'' Secondly ; 
the written contract cannoi he varied or altered by parol testi- 
'xnony— ^but such testimony ts admissible to prove the effect of 
the written contract, namely, that the plaintiff having run bi^ 
horse on the day and place appointed, and the defendant havil^g 
.failed to appear and run his horse, that the plaintiff was thereby 
entitled to half the sum betted. The rules of racing were prov- 
able before the act, to shew that by such contract, the defendant 
under such circumstances, was liable to pay h;»tf, and so they are 
yet. Parol evidence was received and pruved that such was the 
rule pf racing, and there was a verdict for haU the sum ; other- 
xvise^ satd the witness, would it h^rve been, had therei>ecna 
^clause that the parties were to play or jay. 

Gee vs. Warwick & Co. 

A TTACHMENT for a debt, and Mr. Hamlin was sommone 
;*^^ ed as a garnishee. It was now olgecied that he ought not 
to be asked whether he owed as the executor of his father or 
grandfather. 

Hall^ Judge.— He cannot be interrogated in that character, 
unless the court can be convinced by further argument, that the 
case of Welsh vs. Gurley, decided not long since at Wiltnington, 
is not law. 

jff(tyxdood and Phimmer^ for the plaintiffs, forbore any such 

3ucstion ; but they asfked him, whether he did not owe as heir 
a his lather or grandfather, and he answered i and hjs counsel, 
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IBf r. Browriy did not object to the questioK^i*-^nd he admitted i. 
bood due from his grandfother, apd that he had a&set^froxn hiii»> 
i^ot a)i bcir, but as devjaee. 

' QsLrrison,\^^.H(irTiso7u 

THE plaiDtiff^ sued fqr two ^^groes, and called, upon a wlu 
ness.to prove the detainer, who said he, owned one of the 
Negroes descended from the wench, the defendant wa3 sued 
fpr; and that .if thei dt^fendani; lost ber^ he^ th<;. witness, would. 
Ipse his also*^ 

•S'^tfWf// insisted the witness coujd fiot be sworn if b^ coii* 
ccived himself interested,, and cited Stra. 129.. 

Hall^ Jf^clge. — T^e rule i$^^if ,the verdict in the present case 
cannot h^ givjen in evidence, in the suit against the witness, he 
shall be deemed disinterested ; and it is no exception to the rule 
that he conceives himself interested, when in reality he is not« 
' He was swom, and proved the detainer^ and the plaintiff h^d. 
4,Yprdicf an4 judgment^ 

JdLcki^Qn vs. AndirsQif^, 

THI^ w^ts an actipn to recover money won on a race* The ar*! 
tides were produced and proved, apd the. bond also ; and 
that it was di^livercd as aq^ csQrpw^ tp be, delivered over to the 
vtinner. 

jSr^n;;;^ objected th^t the articles were for StSOO^ play Of pay^ 
apd that the money should have been staked : and be prjovedby 
parol.evidence, that according to the ruie^ oi racing, wlien a bet 
is made fbi a certain sum, and nothing* more s^d, tbatjthjp m9* 
i|ey must be suked. 

Hatwoo^ e con/ra-^^The bond be.ingiQf the same date wtthp 
the articles, and for S ^OQ, is to be considered with the articles, 
and to be explapatpry of that of which ihe articles* w^re sileni; 
and taking them both togcthjsr, th(; £ 50Q:^mcutione^ in. thsf i^rti* 
des, were to be.secjur.ed by bond, p^y^ble according .to tl^e event. 

j^r^irn^.answered)*tbat tht^i$ $0p mentioned 14 the bond, were 
npt the S50p mentioned ii> the articles, unless parol testimony^ 
t)e admitted to prp.ve that fact-rsmd that such parol testimony 
could itot be. received, for that would be tp explain words;whicK 
$0 the articles signify the.mpney was to be staked, to mean that 
it was.nQt to be;,&t»ked, but to bs payal^Ie at a.future.tixpe i.and 
of this opinion was Judge ffaiL^ 

^uere de^ hoc; For the words oC the act in the first section di- 
rect a bond to be given ; and in the second section, 1800, ch. 21, 
sec. 2, direcu ^^ that all horse-racing contracts shall be reduceA^ 
H to writing;, and signed by the parties thereto, at the time tbej 
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^ are made;\oth«rwi8e th«y shall be void, S(C. ^d no p^iol te3- 
^^ timony shall be admitted to alter or e:i^plaio such cooiracts.'' 
Now how is the bond to be recovered on unless parol testimo- 
ny he allowed to say it was given as an escrow to becooie hi& 
bond, to the obligee upon the event of his winning the race mc* 
cording to the ternis specified in the articles? If you will not al- 
k>w the subscribing witness to say this, then the obligee can Q^eve^ 
recover ; for he cannot shew it ever became the bond oi the ob- 
ligor without shevifing th^t he won the race ; and he cannot shew 
that without referring to the articles apd sheviring that the cace 
was run according to them, and that he was the successful party. 
The subscribing witness says, I subscribed as a witness, acd sa\r 
the obligor subscribe his nan^e ; and I saw it delivered xo R, a 
third person : This will not enable the plaintiff to recover, and 
the residue, which will, cannot be heard. Does not such a con-. 
structioA amount to a repeal of thje act that allows of a recovery^ 
and specifies the means i but by this deteroaination the Qie%ns 
are completely taken away.— The bond can neyei: be established. 
I will here notice iH(faat appears to me to be another wrong deci- 
qion upon, this act ; that the articles specifying die suni were 
equivalent to ^e bpnd required by the a£t» as in Qunter and By- 
puni* The act of Assembly clearly considered tl^em as disthicc |^ 
and their effects are certainly so. Had there been a l^ond in i^ 
case of Hunter aufl Bynum, how could there have been a recoVe*. 
Xy of one half of the sum i Can you give the plaintifl[ one l^aif iu, 
an action of debt upon bond i Yet by dispensing with the bond, 
without which, says the act, no money shall be rccfxocred at lau\ 
you^let in. the plainjtiff to receive a different sum, and upon mfe» 
rior testimony ; for the bond is to be signed, sealed and deliver- 
ed and attested by one wimess ; the articles arc only to 1^ writ*, 
^n and signed. 

Bryant; andothett vs. Merry.. 

]PJECTMENT. Abraham Stephenson died in 1791, leaving, 
*^^- a will, and therein he devised the lands in question lo his son 
Charles for his life ; and after his death to John, the son <^ 
Charles, and his heirs forever ; and if no hefr^ then over to A- 
braham Darden and his heirs forever, $rc« John died in the 
life time of the devisor, leaving two sisters of the whole bloody 
the plaintiffii. In the will there is a resijduary dauae, devising 
alt the rest and residue of his real and personal estqte to Charke. 
The plaintiffs contend that the devise over tp Abraham Darden^ 
la a void devise, being to take effect after failure ef heirs of John ;, 
which event was too reniote to expect, and made ^ pcrfettdtye, 

Sd beside that the event had not taken place, for John, did not 
8 without heir^ but had 9& heir^ the twoplaintiffii. And if \!^ 
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iimitatioQ oyerAvaa void, or could not take effect because the e-^ 
vent had not happ'^ned, then the estate being undisposed of by 
the death of John in the life time of the devisor^ that it went, un» 
der the residuary clause, to Charles, and from him descended 
to his heirs, the two p!ainti(fH j or if it did not pas« by the re&i^ 
duary devise, then it descended on Charles, and on his death, to 
ihe plaintifFSf The event of John^s death in the life of the dcvi« 
see, would have let in the next limitacioq had it been a good one 
' in its creation ; but not being so, no after event can make it good ) 
|tnd for this he cited Pcarne, 4th edition, 417, 438* 

Browne, e contra* The meaning of the devisor is to be fot<*' 
{owed i and the word heir being in the singular number, meant 
^hild; and the phrase used is tantamount to saying if John died 
without a child, then over to Abraham pardtn. He cited Ar- 
cher's case in Coke's Reports : Also he said the expression was^ 
i^ne heir^ then over ; which did not mean a dying without heirs 
aadefinitely, but a dying without heir at the time of his deaths 

tfaywood in reply. His meaning was that John and his pos- 
terity should have the estate as long as there was any, and when 
that failed that it should go over. If John had a child and died, 
aind then that child had a child and died, aad then the last child 
died without issue, it was the meaning of the testator that ia 
such an event the estate should go over to Abraham ; and such 
meaning is not agreeable to the rules for prevention of perpetui-* 
(ies, and concerning executory devises; 

//(?//, Judge, w^ of opinion for the plaintiff, and directed the 
jury to find for them, which they did; and there was judgnxeiil 
l^f the pl^ntiffs ^fter a oev/ trial b^d been moved for« 

J^rickeU and Green vs. Jones^ 

THE bjll stated that Byrd w^s the administrator of his brother^ 
and they his sureties in the administration bond. That he 
was afterwards appointed their guardian^ and of course became 
entitled to receive whatever he owed^h administrator, which by 
opera^tion of law was a payment as administrator. That the de^ 
lindant had sued for the children of the intestate^ on th^ admt<« 
tiistration bond and recovered. The bill prayed an injiuiction« 
The a^nswer was read and admitted the facts above stated; but 
Insisted that the complainants, when defendants at law, bad urged 
the sanae facts by way of defence^ and as they had the bene^ 
&.t ol such, defence at law, they ought not agjajn to urge the same 
in equity. 

In support of the kijunction it was argued by Hdtfofood, that 
•ttch facts amount to payment ; and he cited S^lk. 305, 326.. 
Cro. C. Sd7. 1 L. Ray. 520. There, by die verdict at law, and 
j^gment which proceeded upon a mistake^ the defendants when 
^y owed npthio^ audi Were ^^^X ^^^^^Z^^r ^^^ ^^"^ ^^^ 
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Justly made liable to the payment of the sum stated in the com- 
plainants bill. They have been guiUy of no default or omission-^; 
they are brought into these circumstances by the misuke ol the 
court and jury. And as there is no court of errors, nor any o* 
ther court in this state whi<;h has power to rescind this, judgoient^ 
and to relieve the defendants at law by » revisal, this coart ought 
to proceed rather upon the g^round of mistal^e^ as was doQc ia 
S Washingtou, 273, 274, 275, or because after the judgment at 
law, the deiendants at law became entitled, to r.tlj,cX\Kliich.i)o, 
court of law could glve^ 

E contra.^ it was argued, tKat to proceed here after acause prp««. 
perly cognizable at law had been determined in a court of JaW|^ 
would convert this court into a court of appeals, s^nd for matters, 
of law into a court of errors, and in z, short tinae all litigated 
causes will end here : whereas this court i^ for such cxtraprdi- 
nary cases as courts of law are not. competent^ to redress*. The 
defence here was proper to be made, and could have been made 
with as much effect at law as iq equity ; and if either it was npt- 
made where it might have beep, and was pnade and over-ruled^ 
though improperly, this court ought not to interfere. 

Hally ludge, took time to consider ; and after some diays, d^-. 
termined that the facts disclosed ip the bill might have been used* 
by way of defence at law ; and if usqd there and rejected as i^« 
sufficient, there could; not be relief in equity. 

Carried to the Court. of Conference*. 

QfiC ys*. Warwick^ & Co^ 

, A NOTH^It. garnishee speared, and a question arose, wfae<«. 
-^ ther upon a bond of more than 20 years standing he couldi 
bo asked, whether he had paid i( or not* And the courts afters 
consideration, determined that he could not ; because that wo^ld. 
be to make him. give up a defence he would have if sued by the 
defendants : For if sued by them he might plead payment, and 
rely upon the lapse of time since the bond became payable. *I: 
think, said the Judge, he is entitled, to the sam^ benefit when 
called on as a garnishee. X cannot s^e why the defendants go- 
ing a\^ay and subjecting the garnishee to bq called on as such, 
ought to dep'ri re him, of any advantage he has. He was examiB- 
ed, and suted that the bond was given in the. year 1774, payable 
on demand : He also stated the sum for which it was given^ 
but the court would not suffer the question to be asked of hi|iL 
^t^ether he had ever paid it* 



Halifax, October, i8ag* 359 

Blake Baker vs. Wilson Blount. 

DEBT upon a bond, to which one Adie was a subscribing wit- 
ness. He was summoned to attend the last term as a wit- 
ness, and did not do so ; because, as he said, he was subpcenacd 
to attend as a witness at Fayetieville court, which sat on the 
same day as this court. Mr. Baker at the last term took a com- 
mission to take his testimony ; and Mr. Jocelyn was appointed 
a commissioner. The witness does not attetKl now, and Mr. 
Jocelyn has certified, that he caused Adie to appear before him, 
and administered the oath of a witness to him, and that he would 
not answer the questions put to him ; saying he had not his pa- 
pers ready, and that it was improper to swear him by commission 
when he was at the same time under subpoena to attend in this 
«uit« Baker moved for an attachment against him, and renew- 
ed the motion several times during this term ; the court seem- 
ing to be in doubt whether an attachment was proper in the first 
instance, before a ruljp was served to shew cause why an attach- 
ment sho'^uid not go ; and the more so, as it might well be'doubt- 
ed whether upon the attachment the person attached was bailable. 
But at length it being stated to htm, that in the year 1780, ia 
this court, upon an indictment against Willison, a girl being re- 
cognized to appear, and having gone off when the jury were in 
part sworn, that Mr. Iredell, then Attorney General, moved for 
and obtained an attachment; upon which, Hatton, the person 
If ho carried off the girl, was taken up and bailed ; and at the next 
term answered interrogatories. Judge Hall granted the attach* • 
inent ; but ordered an endorsement to be made, that Adie when 
taken upon it8houl4 be bailed. 

The attachment issued accordingly. 

Alston vs. Sumner^s heirs. 

TUDGMENT had been given against the executors, and a sa\ 
•^ Jfu issued against the heirs, who pleaded assets in the hands 
of the executors. And now upon a motion for the collateral is- 
Bne to be made up between the heirs and executors, Browne ih- 
jcrted that the executors are not in court; for they were dis- 
charged o!i the finding that they had no assets in the suit against 
the executors. — And a scLfa. mustjtiow issue to bring ihcm in. 
Upon such finding, the judgment is eat inde sine die, 

E contra it was argued by Hayrwood^ That aithongh such 
was the judgment at the common law, it was not so since the 
act of Assembly of 1784, ch. 11 ; for that directs a judgment to 
be entered for the sum due to the plaintiff, and to be paid either 
by the heirs or executors ; by the tormer if they hare a-^st-ts and 
the executors none \ by the latter if they have assets. The act 
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directs an isstie to made up upon the plea of the heir, that the ejt* 
ecutors have assets ; which could not he but between parties m 
court. Again.— p-Such construction ou^ht to be made as wilt 
oust delays and nugatory process; why dismiss the ei^ecouA* 
when he may still be wanting? If a scufo. is to issue af^ei' 
»uch plea of the heir, then one term must be lost, whilft. we 
wait for the execution to come in,, and perhaps more ; where^ 
if he is continued in court ready to meet the heir when he conies 
in, the issue can be made up immediately, and will be tried as 
toon, or sooner than the process to bring ;n the executors can 
be returned. If the scLJa. is to go against the executor, at the 
eame time it issues against the heir, then you dismiss ihc exe* 
tutors, and at the same moment order process to bring theaa 
Va'ck, which is nugatbry. 
' Ball^ Judge^ doubted, and ga^x no direct opinion-^ut fdlef ^ 
for the plaint i^ ordered a scLfa. 

The assignees of Henry Baker vs. Pugh^ 

• 

BAKER was arrested on a ca. bo* and went to prison. T««5 
days after, the defendant delivered a ^.ya. to the sheri^, 
who levied OB. the goods of • Baker, and sold and satisfied the 
^^fiu Afterwards, the two months expired from Baker's first 
arrest, and he was declared a bankrupt. It was proved oo this 
trial, that about three months before the said arrest, he conveyed 
all his lands to Mr. Norflcet, to satisfy a debt he owed Norfieet 1 
and the questions were two ; whether he was a bankrupt fro«i 
the tiip<; of the first arrest, or from the end of the two months i 
for if the latter, then the goods were sold by the sheriff before 
he became a bankrupt, and the a^st^neea had no title* Secondly, 
whether the conveyance to Mr. Norfleet was a franduleot cob- 
vej^ance. Thirdly ; if so, whether the assignment related ftir- 
ther back than to the act of bankruptcy upon which the eooi« 
Tnisson is^^uf^d. As to the first, the defendant's counsel cited 
■ 2 Burr. 818, to shew that the reason why it relates in En^aiid 
to the firf?t arrest, is because the act of James I. expressiv sodi- 
lectf, which our act omits. Secondly, they. said it was immate- 
rial whf ther the said conveyance were fraudulent or not,becsuse 
the clause in the act of Congress concerning the assignment, 
m^ilcc s the assignment good only as to all persons who claimed 
l)y or under any act done at the time or after the act of bankrupt- 
cy upon which the commission issued* BUt if it were necessary 
to cf»nsi(ler whether fraudulent or not, they could readily shew 
from many cases, that a conveyance of part in satisfaction of one 
creditor, »nd when an act of bankruptcy was not incontcmpla* 
tiop, wa*^ not a fraud. 

Hail^ Judge, adjourned the case to tlie Court of Conference. 
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JBdtamy vs. Mallard. 

^TPOJTtM^billfilcdforthepurpose^ the court being satislied 
^ that the teoaat for life, of Negroes, had threatened to removii 
them oat of the sute, and had given reasons to believe he in« 
tended to do so ; did decree that he should give security not 
%o remove them-^and this decree was also extended to the stocky 
irhicli waa ia like circumsunces with the Negroes. 
• 

Htghi&ur vj. Rusk. 

^HIS was an iojimctioo bill^^^^Tbc process was not retonwd 
-'^ to this term, to which it wasrstumabie ; and no proof wa» 
snade by the affidavit of Mr. Hightour, that be had delivered th# 
process to be executed. 

iSKdWTV0M/ argued, that although att injunction might be disi^ 
solved for unnecessary delay, that here Mr. Seawell vppetttei 
for the defendant, for a dissolu^oaof the injunstkito, which 
proved that they had notice of it ; and although not seised with 

Jrocess, defendant might answer and dissolve the iijuaclio» if 
se tottld, upon the merits. 

The injunction was dissolved, because It did ttol 
appear the comidaiaant had eiideatiwed W 
have die pfocess served* 

Frohack ts* Edwards. 

I^BOHOCK's fatbtr purchased a tract of land {it>m the de- 
^ feadattPs fathet, lipwwrds of thirty ye^trs ago, and p»id for it, 
amd continued in possession of the land tiU his death \ and that 
f|os8essioa has been continued by the plaintitf till the present 
time, but no deed was ever obtained from the vendor. This bill was 
. for a deed to be made by Edwards, who was the devisee of ail hit 
father^ lands. Edwards answered that he did not know of th« 
•Ofttsact, nor of the payment. The depositions proved the coo- 
tract, the payment, and the acknowledgment of payment 1^ tb# 
defendant. The court decreed a conveyance, but doubted as to 
the costs ; whereupan were cited for the defendant, % Atk. 484* 
3 Atk. S87. 

- JSistf, Judge took time to consider ; and after two or thr^e 
days, directed the costs to be paid by the complainant. He said 
there had been a careless delay on the part of the complainant t 
^ and the defendant had a right to ascertain, by patting the com^ 
pktnant to prove wliether there had- been such a contract, and 
whether it had been exectttcd on the aide of oomplaiiMmt i be bad 

¥2 
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therefore done nothing amiM, and should not be compeBed Ci> 

pay the costs, 

^uere if there was any necessity For putting him to sichorooC, 
If hen the detcndant,4is was proved by the depositions, bothluic^ 
^f the contract and its execution. The decision has some sem- 
blance of support from the circumstance of his being a devisee { 
K'ut I do not know that as to the payment of costs a devisee is' 
ts much favoured as an heir. And even as to heirs the reasoi}. 
why they shall not pay costs In England is because a wroDj|^ 
is there thought to jbe done them if the estate is separated 
from him who has a Htle^ or is to suppoitthe honor of the fa* 
ihily. Amb. 163. It is a gratitude and duty due to the cromf 
to kane an^stau to go with the title. It is a dMonor to the crozart 
wid the public not to do so. This reason goveroed in t P. W.- 
48 1. I make a doubt whether any such reason ought to (ire^ 
vail in this country under our present form of government. I 
do not however contest <the propriety of the decision, it is con* 
formable to British precedents. 3 Bro. Ch. C. 214. Amb* 163« 
2 P. W. M5. 3 P. W. 374. 1 V. jun. SM. Bat I oenfess there 
is something in the reason of diese^cases which does*not exactly 
correspond with the ideas which arise from the nature of ooif 
government, and from our present habits and modes ol thinktag.^ 
I cannet perceive why an heir should be more-compassionated tbaA ' 
she tiext of kin, whose expectations are defeated by some secr^^ 
conveyance of the dec£ased,-or by his wiU. 1 mean viewing Hiak 
AS an heir in this country. 

Thompson, 
vs. 
AllerCs administrators imd Peters0n^ - 

^HlS w«s sn kijuocrion biH, and 'Petetton was broiigliCnIsf - 
"^' an amended biiL He claimed under the other dcfradaot, 
sad bath defendants answered. And upon a questioQ nade^pn 
the* dissolution of the in junction, whether each defendant ^homd 
have costs — ^Judge /foi^ took time to consider, and after fte mc 
days directed chat each defscdant should havecosts. 

Farrell vs. Patteson^ 

ACTION for money won upon a race. — And on tbe.trial it 
appt.ared that Parrell was to run wiih some horse in the 
cotiQty of Franklin, and owned by persona in Frankfo ; the 
race was to be run on die seventh day of the month, and on that 
day the writ issued, as appeared by its endordetneot. The hor§e 
wMch he ran over the ground was one ta the county, of Frankktn, 
but one of his owners, there 2>eing two, resided in FrankUo, the 
other in Warren. 
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Et per curiam. If the agreement be to rua at A's quarter 
aths, th^ plamtiiFneed not jprove he actually did run a quarter, 
ut that i)e ran a^t such paths is enough ; otherwise it is if the-, 
agreeinent be tp run one quarter of a mile at such paths. If tho 
*writ be. issued on. the day of the race the plaintiff must prove it 
issued after the race.. As to the owners of the horse, he ought 
t^ have been awned wholly by persona in the county of Franklin. 
Thirdly, if the articles are not flay 9r pay^ and defendant refua*. 
tid to run, the plaintifiTis entitled to one half th« sum betted.-* 
But if the articles h^ play or pay ^ the plaintiff shall recover tho 
vhole sum betted. Fourthly,' ic ought to be proved that the 
'^^iqtiff's hor^e carried thrpugl^ tlie patha^ the Weights he n^ 
(cived at the tic^rtiog pole^.. 

Wilmington, Novei»bef, 1805;. 

WUliaTiif^s administrators vs^ Bradley^ 

DETlNUE.for Negroes*. Bradley obtained judgment againsfc^ 
.Williams in this court, in the life time of Williams. Exe** 
cution issued from' November, 1801, to May, ]r802, returned. 
stayed. Then it issued to November,, 180^^ returned stayedi'^ 
lf^ilham3 died, April, 1803 : execution issued from May, 180^^' 
to November, 1803, returned without indorsement or blauk;^ 
then it issued to May, 1804:, returned levied on three Negroes* 
A 'VeruUtioni exponas issued to the sheriff then out of office, ta 
sell, and he sold the Negroes in questioa to Bradley, who was 
the plaintiff in the execution. 

Bloodworth, the sheriff, was offered* a» a witness, andreoeivi* 
ed by Locke^ Judge,,on the ground that he was equally interest- 
ed on both sides of the question; for if plaintiff recovered* 
^gtifist- Bradley, Bradley would recover- against th^ sheriff iov 
making an iilegal sale* - If the plaintiff failed, then he was liaUe 
to* the plaintiff, for he bad purchasedlands of Wiltiams, and had 
proBsised to discbarge Bradley's execution* 

Secondly ; he decided that ii a fpraaer sheriff seised lands UK 
satisfy this execution, there being personal property, it is not a. 
discharge of the execution as to the dtrfendant, and the new shfb* 
riff may still seize personal property upon a newj(f« yi. being 
deBvered'to him; and he ought to do so. Besides^ Williams, 
soU the landB-to Bioodworth, in September, 180S, and con^ent^ - 
«d, as Bioodworth swearS) that Negroes sfaoold^be coaaidered 
as-seised*. 

Thifdly ; he decided that if a/, fok issues, ittbinda the pro-^ 
nepty from the te«te ; and if a new execution be Ukeooutwttlw 
mayoaD from. tHe bat return^ though not frosa thfr bat retimi 
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term, but from the term next after thtc^it h a sufficient coatiaiBto 
ance of the extcution^ and will lay hold of die property of th» 
defendant^ though t^e d.ies between the returu term and the uea^u 
^term, where there is a suspension of the execution* The aix- 
th^ritiea cited by. defendant's counsel, were Salk. 323. % Bm« 
Ab. SSfl. I Cro. 174, 181. S L. Ray, 8£U 2 Viner, ^ 2 ht:xm^ 
78. C. JUytt. 390, b. %U Ray. 808. 

Fourthly ; a purchase of lands by the sberiflT from the de« 
(endant, and a promise by the sheriff to apply the purchase mo* 
My to the satisfaction of the execution. Is not a discharge of the 

, execution, but is an executory contjract^ which doea not aaUdfy 
Jthe execution till performed. .^ 

NoT£^-As to the third poijbt, his honor said be was ck'arl^ 
of the opinion he delivered. The reporter thinks otherwise i^ 

. it seems to him that the lieu on the goods occasioned, isff a 
teste of the execution^ cootioues till^ the return term of that ex- 
ecution, and DO longer, unless continued from the last veturn 
term by a new execution, and so fram term to term^ ^i^eooard^ 
78. Comb. 34^. 12 Mo.^ 977, speak in general terms, suppose 
lug the particular^ to, be understood: but their omisMCms are 

' sup pBed by %, Nels. Ab. 776, sec. 11. Qilb. on Executions, 14% 
.12 Wo. .8;*. 5^ Barnes, 172, Law vs. Beat. 2 In«l.471. . £v«y 
cajse t^ be fouDd of binding goods after the death of deieodanti, 

' U where the ex^ccution by lyhicb they were bound, is te&uidie* 
fore and r-eturnable after the death :. Such are 2 Vent. 208< ' 1 
jyio. 188. Salk. 920. Cpmb. 33. Cro. £1. 181. % h. Ray, &^5^ 
3 p. W* 499 V, and the reason is, that the execucipn being regu- 
krly continued from term to term,^ the delemlant^ death asus^ 
happen whilst some of them are outit Tdicfre is not am adjudged 
en^e \» be found where the pointof decision was, thai 90 execu« 
tion teste after the death, bound the goods, because there had 
beeiiaii executiQQ teste before the death., If the lien occasioned 
by the Ic^^tc continues, for a year without a new >f. jfo. what is tc^ 
hecome i>f purchasers who enquire of the sheriff and find no ez<« 
fcutiouia his pAce, and who become purchasers after tte re» 
turu of the last execuxion^ and within a year from thence I What 
lA to become of the perishable gooda of a defendant who dicr, 
if they caqupt be sold till a year and day from the return of <h<^ > 
ax^ution. teste iji^ his life time? According to the positiona 
here made if the executor sells them, so* exiecution may isaua 
jfrom the ferm following the death, or from My term wittun a 
year of the last return, and take them from the purchaser.- If 
they wiU not keep but perish for want of a sa)e, the creditor is 
oot liable for the value., As to 2 L. B. 851, see what vaaid^ 
If Mod. 94. Salk. 87. «^T. 368 \ Defendant gave a power cf 
aittorney to enter judgment, aind died between Hxhxf attd£as« 
lei: terms,*and the judgment was entered at Kilaiy||inarMKU|d4 
|pQ4 b]^ reUlioQ,^ WbatisillQ tbisj^uq^el 
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LOCKB, Jadge. If A have a deed for one tract, also a deed 
for a aecood adjoiaing, and they are all conprebended toge« 
ihar, aod A ia in posaeasion for seven yeara of otie and not of the 
othera, the title to tbeae others will not be aided by the act of li- 
mitations* 
' ^ucrc dc hoc. ' ^ 

Janes vs. Bloodwcfrth. 

A CERTIORARI was obtained, and an issue 'directed at« 
former term, to try whether the deed under which the d<*- 
iiendaat claimed the judgment obuined by Aun Jones, deceased^ 
against the piainiiff, was bona fide. Jones, on the trial of this 
issue, now 4>ffcred to g|ve in evidence, a deed of a prior date to 
liimaelf. 

Locke^ Judges— If this deed be cenuine, it will not follow that 
Sloodwonh's is not bona^fide, unless it ^uufd be further shewn 

.• that {Hoodworth knew of this deeci when he obtained his. But 
^ the issue made up does not embrace the plaintiff'^ case, he 
.may pay all cpsts and have another issue made up* 

ifaywo^ If We are to pay costs lor an extraordinary issue 

.-«4psade up by a Judge, which is not calculated to try the merits, 

: we will not have an amendment upon such terms— -we will pro* 

^ ^eed in the trial 

i^i^, Judge—Jf you do go on with the cause, though the is* 
.aue ia immaterial, you shall not have a new issue alter the trial, 

. ^d I give you thia^arning of it. 

SaffUfood. 1 shul, notwithsunding that warning, go on with 
ihe cause. . The jury disagreed^ and there was no motion tfiade 
lor a new issue. . 

N« S* As the writ of certiorari is of eminent use in our prac- 
tice, it is muph to be lamented that the rules concerning it* are 
fltaateady. Some time paat, a certiorari was brought to Hillsbo* 
rough Superior Court, to remove a catise of Hanks* adminibtra^* 
10X9 against Danks^ executors. The certiorari was returned^ 
and waa argued before Judge Macay. He ordered the cause 
upon the. trial docket; it stood there several terms i the parties 
4>n both aides summoned witnesses. The jury were impadetled 
to try the cause i and upon an objection taken, that the record 
could not be found, the then presiding Judge dismissed the cer* 
fiorafi. *. Sturely a cauae atanding on the trial docket, cannot be 
got clear of^but by /trial, nonsuit or nonpros, aod in the same 
manner when it comes up by certiwrariy which is in place of aia 
epfneal^aa. wh^n it cqmes up b) appeal ; and in case of appeal, the 
«aMaiat£ractiG« 19 to auggeat diminutiioa of the record^ antl ta 
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0en(I a certiorari ibr it ; ooc dtsraiM the appeal. Besides, wfkte 
a new trial is ordered in the court above, the former ^ri:U is Bti^ 
9i\di:'/pso'facto, A clisniisBion of the certiorari will oot re^tofe 
the verdict bcL/W, What then will the parlies do ? The plaintiff' 
btlow caripoc take out ej&ecutioQ« 

King and wife vs. Warsley and others, 

THE plaintiff's 3¥tfe, whilst a widow, dissentrd to her former* 
husbanci'a will, atul naw sued' for a child's part; and tWo ' 
question was, as to an advancement made to one qf the cbiidreo^ . 
H.^hrthrr that should be f stimated accordtngto the present valtte, 
or as was the value wlien advanced. Th« ^advancement consist*, 
cd <'f a wcinch and one child, but there are now seven childreo. 

Locke^ Jud^e, after argument* The advancemcniL tAu^l be ev 
tiai«iic4 uc;;oidtDg to the va^ue when advaacc3ed'<% 

JIunttr vs. M'Auslan^ .. 

HUNTER repaired the lighters of the defendant, atid deftiu 
dtfut drew an older lor th<? amount on Gibbs and Barcitajr^ 
%vhii became banUtupts the day k was drawn. M*Auslan kayk 
be emr>loycd Gibbs & Barclay, a&dthac they employed Hunter^ . 
that Hunter was their ageut or servant, und that they wei'e }Ram\] 
\o him ; and that this order was only to ascertain the amoitnC^ 
which they were to pay ; and that there was no considerattoQ, as 
between Hunter and defendant* Gibbs^ deposhioo was offered to. J 
prove this statement; andit was objected that be is inadmissible;, 
because if Hunter, in consequence of 'such evidence, should flit 
in this action,- then Gibbs esublishes a right in himself, to clsiqi, 
the money iroui BVAuslao; for the latter.adoHts, it was since .. 
due to som<( pne ; and if not due to Hunter, it is so to Gibbs 8t. 
Barclay. II paid by M'Auslan to Gibbs 8c ^rclay already, then, 
if Hunter recovers, M'Auslan will claim from Gibbs 8c Bar-^ 
clay what he' has paid; and therefore, k is for the- in tercsf of 
Gibbs that Hunter should iK>t recover.. Suppose A and Bmake 
a race, and C is the stake holder, who admits the monejr is due 
to one of them ; and A sues C ; B is not admissible, because as. 
the money is admitted to be due to A or-B, it is due to B'tf A. 
should be defeated. Such a verdict between 'A and C cuahinot. 
be given in evidence against ]J, ytt B is rejected ; which prove*. 
thai a witness may be rejected, although the verdict to be pro- < 
cured by his evidence, could not be given in evidence for hiss. 
in another suiC. 5 'l\ 578 is another instance ; > there the monejr 
was due fn>m the acceptor, euher to the endorsee or endorser $, 
and the endorser was not aidmittLd to prove^theri^tt^-theiQCK 
£ey out oi the ex«dori>ee. 
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^S.e^ntra. .Gibbs proves he and Barclar owed and paid the 
llioney to Hunter. If Hunter should not recover ai^ains; M' Aus- 
laOy then he will sue Oibbs and Barclay, and put'GibTis to prove 
as well as he can the payment which he speaks of in his depo^iii. 
oh; and possibly, nay probably, Oibbs will not be able to prove 
it: Then Gibbs is interested that Hunter should recover in this 
actton ; for then he, Gibbs, wall not be sued by Hunter. Should 
Hunter recover ae^inst M ^ AusUn, then it is said, he will su? ^ 
Qibbs; then if Aunter fails, Gtbbs. willbeaured; or if he sue- *^ 
ceed, Qibbs will be sued for the money now in controversy.-*U is 
therefore immaterial to Gibbs whether he fail or succeed. Bat it 
is not true that Hunter's recovery wtU give M' Auslan an actif)n 
ae^ainst Gibbs; for if Hunter recovers, and M 'Auslan then sues 
Gibbs, the latter may still say I had a right to receive the money, 
^nd am not bound by the verdict and judgment between Hunter 
and yourself. Gibbs therefore need not fear Hunter's rtf ccyvery : 
lie is interested that he should recover. F«>r if he fai'ls theni 
Cibbs will be liable to his action: Gibbs therefore, when he 
Swears td prevent Hunter's recovery, swears against his own in- 
terct^t. Also it is tq be further considered, that Gibbs became : 
St bankrupt, and has obtained his certificate ; and there is no di- 
Iridend, nor likely to be any: the whole of his effects have been 
taken tp.pay debts due to the United States, whidh have a pre- 
fefgnce, and there remains not a farthing for other creditors, 
Nelt^jer Hunter nor M^Auslan can sjje Gibbs, because of his 
cehiBcate; and if either of them sues the assignee, it cannot; 
produce a diminution.of the funds, because there are no funds: 
And besides, the assignees supposing they had a fund, would he 
Iiabl<^ exactly as Gibba would be, laying the bankruptcy aside ; 
namely, to Hunter if he fails in this action ; and as they say t'> 
the action of M'Au'lan, if he should recover. 'In cither case a 
^in^inution to the same amount will take pbce, and therefore 
Gitibs is as much interested that Hunter should recover, as that 
he 'should, not; and therefore is an admissible witnes?.. ' 

Looir, Judge, after hearing several arguments. Had it not 
been for the bankruptcy, he would not be a good witness; be- 
cause by defeating Hunter, he prevented a suit against himselt', 
and retained in his hands what M^ Auslan paid him : and because: 
M^AusUn being originally liable either to Gii)b5 or Hunici, 
iDuat remain so to Gibbs if Hunter fails in this action \ for thca 
no other person can claim but Gibbs. . But Gibbs having o!)tain-' 
^d his certificate, and all his estate having been exhausted \\\ 
paying the debts due from the United States, a'<d there b-ing* 
no fund in the hands of the assignees to be diminished by M' Au<^- 
lan'ii suit against them ; it seems to me, there should be a new 
trial| that this part of the case may be better considered, and 
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that it may be so carefblly dctenntoed, as to give 8atSsfacfi<MrtQ| 
the parties coacerned. 

A new trial ordered^ 

The heirs of A. Tocmer^ 

versus 

T%e heirs of Henry Toomer. 

tHIS was a petition for the division of lands, under the act 
ot 1787, ch. 17. It sUted that Henry Toomer made his will 
Tn 1789, and devised to his son Anthony, father of the plaintiffs^ 
an equal share of his estate with the defendants, who were also 
his children ; that he afterwards acquired other real estates, and 
in 1799 died without naaking ^ny will as to these ; that soon af- 
ter the date of the said will, Henry Toomer gave to his son An* 
thony, part of the real esute he had at the time of making' ths^ 
will ; and the questions made by the petition were two. ritst^ 
whether the lands so advanced were to be brought into hotch-pot^ 
Secondly ; whether, if brought in, they were to be valuecf as 
worth at the time of the gift, or of the death of the testator, or at 
the time when the division shall be made. 

As to the first question, it was armed for the plaintiiFsby J5f%^* 
ivood^ that the words providing for hotch-pot, in the act codtiSii* 
ing the descent of real es^ates^ 1784', ch. 22, sec. 2, were nearly^ 
the same as those used ip the act for distribution of personal* es* 
tates. They were of the same import, and for the same end and 
purpose ; namely, to establish equality amongst the sharers.—* 
But hotch-pot is not required under the act for distribution^ of 
personal estates, unless the case be such as is mentioned hsi the 
act \ that is to say, a case of total intestacy. 3 P. W. 126, was 
thus : A by will bequeaths his estate in equal shares to his seveia 
children; one dies in his lifetime, then the testator dies: U^ 
executors are decreed to be trustees; and as to the lapsed }c^a^ 
cy, the question was, how a divisi>jn should be made amongst 
the children ; and whether four cf them who had been advanced 
by the father in his life-time should bring into hotch-pot: Knd 
3t was determined they should not ; because this isa partiaf, not 
a total intestacy ; and the act speaks of hotchpot only in the case 
of the latter. Also, 2 P. W. 3^6, shews that hotch-pot does bot 
take place, unless where the case comes directly within the ict. 
An advancement by a mother who after dies intestate, shall not 
be brought into hotchpot, because the act of distributions speaks 
of a division to be made amongst wife and cliildren ; and conse- 
quertly relates only to the estates of such persons as could have 
ai wife and children. To apply these cases to the present,* th< 
case DOW before the court is not ooe mentioned inibe act^ te 
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t wlit£h hotch-pot 19 to beufteds the case meotioned in the ict 
h, where vne shaU die intestate'^\\tre he did not die inteUate^ 
for he left a will. As to the valuation in case the advancement 
is to be brought into hotch-pot ; it has often been decided in the 
case of persooals, and was so decided in this court the othei* day^ 
tiiat the valuation shall be as the advancement was worth at the 
time of the gift. I can see no reason why the realty should differ 
from the personalty in this respect* 

E contra: It was argued by Jocehjn and Gastoriy that hotch- 
pot vxisied at common law amongst coparceners ; Co. Litt. 176; 
and therefore, in cases of division under the act, supposing hotch- 
pot not to be expressly provided for, it should nevertheless take 
plAce. But in truth the act operates upon every case where a 
part of the realty is left undisposed of; far then he is intestate 
as to that part; and all the same rules apply as in case of any o- 
ther intestacy. Suppose a man makes his will of personalty^ 
saying nothing of his realty; if it be not a case within the act, 
wiiat goes with his Iand;i? and if within the act for the purpose' 
of division and descent, so is it also for the purpose of t quality 
ctf division, which cannot be effected without hotch-pot. The 
case cited from 3 P. W. is where the advancement was before 
the will, and there hotch-pot would have been improper; bc- 
Cftttse the parent by making a will and giving more to the advan- 
cud children than he had already advanced^ manifested his intent 

.* to be, that they should have both the advancement and provisi- 
' on by will. In case of advancement after the will, the law per- 
haps would be otherwise. In that case also, there was not ao 
intestacy as to the lapsed legacy; for it vested in the executor 
the whole personal estate vested in him, and therefore no p^it 
fiould be imder the government of the act of distributions. But 

., IB the case before us the lands in question did not vest in any 
one appointed by the will of the owner, and therefore he did die 

]1 jBtesute as to them ; and they descend, not as formerly to the 

* eldest son, but by force of the act, to all his children, and under 
the restrictions provided by it. As to the valuation, it should 
be as the advancement was worth at the time when the division 

- shall be made. The rule for valuing real advancements, should 
differ from that of valuing personals, because personal estate is 
fluctuating and variable; that of the realty, permanent and stati- 
Qoary. A young Negro of small value may be given in advan- 
cement, and before the division, may be of great value : An old 
one may be advanced, and before the time of division, may be 
of no value at alL If in the case of realty, a valuation were to 
be made at any otherjperiod than that|of the division, it might be, 
that a lot, value one dollar per acre, or £ 200, might be, at the 
time of division, worth jT lOOO, or 5 dollars per acre. If valued 
UJdxQ tkme of the gift; in^tich cas^ the advanced child would 

Z 2 
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hwe a share with the othar childrea, tod >C 600 beaidea; afov 
lUy, the object of the aa would bt destroyed. As to i^^pv^ve* 
msnti made by the advanced child, these afaould be deducurd^ 
sad the value at the time of the division, exclusive, of the iai» 
provcmeots charged to him. If the adraaced child haa aold 
his advance meat, he either will not be admitted into a divtaion 
o( the surplus ; or if 4dmiUed, will be charged with the v«kia be 
received, or that it waa worth when sold, without the.imprwe* 
xnenia. It is probable, however, he would not be admitted into 
a. division I for nothing descends to an advanced child ontii htt 
brings his advancement into the common stock; and thia hecaa»> 
not do where the lands are not his at the time of the diviaioiw 
Co. Litt. 176, speaks of bringing the land itself into hotcb^t^ 
•and expressly says, 179, it shall be valued as worth at the time 
•of the division. 

BajfUfood^ e contra. HuA the act omitted the proviaioo for 
hotch-pot, would Cokt's chapter of parceners hsve been a au& 
cient provision lor iu introduction i If not, why lalkof the lav 
of coparceners i Why say it will take place in the caae of a pai^ 
tial intestacy where it is not provided for, when it would BQt, in 
case of a total intestacy, had it not been provided foe The 
mode of valuaticMi in the case of a gift in Frankmarriage, m Ca» 
I^iu. 179, if it be not owing to the nature of such gUt, ta-eertai»- 
ly without any reasonable foundation ; he does not make an f^r 
lowarxe for improvements made by the donee. Whatever aaay 
be the law in the case of parceners, we are not bound to sulopt 
the same rule of valuation under this act.— »We had bettf^iesort 
to the same rule as used in other similar casea i such for instance 
a« arise under the act of distributions. We ought not to make 
a difference between the valuation of iwai and personal advaooe« 
merus; unless fior some urgent reason requiring a diatinctton. 
Keasous indeed for that difference have bean offered. Personal 
property, it ia,said is fluctuating— >real property is permaiieot.«.«» 
I. answer, the case now before the court, has come before itf be* 
cause of the great increase in value of the ptoperty advaDctd«»<^ 
Wilmington was burnt down a few yeara past; the land ad van* 
ced, before of no value, was found to contain better day for 
brkks, than could be found any where else f in Gonsequeace of 
such discovery its value rapidly increased. If a young N«gv» 
may ^ow up and hia value increase, so mav land, aa in our i:aee« 
If an old Negro may become oider and o^lesa vahie* ao.oaaya 
tobacco plantation, which the parent advances^ wear out i^ cnl* 
tivation i or pine lands where the trees ace desti:oyed by gettiag 
turpentine, or. cypress lands, which become of less vakie/or e«^ 
ry tree that is cat down and made into ahinglea. There ia no 
reason for a difference. But if we had no guide mi aimilsr 9md 
prior det^rminationi^ wc anight readily pc^ceMre ihat Uike adieu 



^^ lvalue ought not to be made according to what the pro* 
*p€frt7 was worth at the time of division. -Suppose lands adv;»ii. 
ced, to be worth at the time of the gift, £ 1000 ; but before the 
division, by burning or decay of houses, fences or 'orchards, or 
by cutting fuel from off lands near the town, they become of 
'^'100 value ;- if the advanced child account for £ 100 only in 
the division, then he has received £ 900 more than the oth<nr 
children : Or if he has cut down the timber and sold it for fuel, 
-he has actually had the benefit of this £ 900^ So also in the case 
^ the tobacco plantation worn out by cultivation, he has actually 
rccei\'ed the £ 900 more than- the other childretu Will tho 
"Court take all circumstances into consideration in order to effect 
«equality, thein they will m«ke the advanced child account for the 
timber cut down, or the rents of the tobacco land exhausted :«»-» 
If so, the child advanced is not the owner of the advanced pro* 
prerty, but a lessee, accountable for the profits he receives. And 
iiow will we get at the circumstances which will enable us. to at- 
tain this desired equality i Must the .advanced child prove the 
taxes he has paid, the sums expended in law suits for defence of 
his title, thost: he has given tor extinguishing adverse claims, 
and whether tt was prudent or not, in his circumstances, to pay 
^r the extinguishment, and whether tlie sum paid was reasonable ? 
•Must he prove that the houses were not burnt <iown by his ne- 
"l^et, or want of due care y diatithey werenot decayed, nor the 
fences nor orchards, for want of due care \ nor the -rice lands 
grown up, nor the ditches filled up for want of care i Must he 
prove that a sale was oectssary, conaidtrtiig his circumstances, 
and unavoidable, and that he was not to blame for the existence 
«Qrf siiCh ctrcunftstanees i If the doctrine advanced on the other 
aide, be correct, the children are «ntided to the -increase of va- 
<^lue; and if'so, they areentiiled to that kiercase against the ad- 
'vanced child who has^sold ; for* their right to the increased va« 
""^hie, can nbver depend upon his selling or not selling, especial^ 
if he sells voluntarily. 

'^ * If all such circumstances are to be adverted to, a division wMl 

hardly ever take place until the estate is ruined by expences, 

litigatiOLi and delay. Children will never know their rights till 

•a division is actuaUy made, nor any lawyer be aUe in advise them. 

'fixing the valuation at the time of the death of the ancestor. Is 

^ muoh productive of inequality as fixing at ihe^ime of dtvisi- 

« cm for lands of small value st the time of his death, naay by 

ditcovety of mines or other advantages, rise to ten times (he 

^valoe»bo4'orethe division, as well as between the gift and the 

-death of the testator \ and lands of £t\Qm value at his drath^ 

^mtf by accident, become of £, 100 > a'ut by thetime of divisioiD. 

It is bestto coitsider Che advanced child. as owner from the time 

liff tlto ijkixh^ any loos happens by 44imittiiliM tf value^itirtll 
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. be hi« ftlone, and^oM the lo«» of kit brothets and «iaten e yi% 
with bim:. He, like otbcr owners^ will be intereated i&prMt.nr« • 
i9g bis property*; and like och<^ ^wnera, if an increase bafpeas^ 
he-yifill be emitkd to the bene&t of it: be will be accouataUe 
for the. value, which will be fixed and invariaUe, and not de* 
pendeot upon a variation of circumstancea which will conunoal^ 
€bange.«^If a father has ^^.^00 which he givea to bia nun to. 
purchase land, and he puccoaaea the same, and it rises to^.iOQO 
value before the division, he will account only for j^.2U), be- 
cause the money haa not encreaaed ; but if the tsther pay a ^ 2QD 
himself to the debtor, and gives the land to his son^ he will,.ac- 
co4 diog to what is now contended for, be accouotable for £. lOOQL 
The circumsunce of purchasing himseli, or giving the mdae^r 

. to the son to purchase, can never make such a subatantial diffbf^ 
ence, if the rule of valuation be fixed on correct princtplea* I'hat 
immaterial circumatance will m^ke no difference at all, if the son 
be bound for the value he receives; for then, whetlier he re- 
ceives in money or land, be will be chargeable precisely for tfas 
amount. 

^ And at the end of the term, Lteie^ Jtidge, delivered hie opi- 
nion, and said the lands advanced must be brought into compu- 
tation and valued as worth at the time of the grift ; the landa 
to be divided, nauat be valued aa worth aft tbe^ tiffke of the ^c 
ce^tor'a deatiu 

M^Kinzie vs. Smth. 

npHIS was a bill in Equity fior an injunction ; and onof^eatv- 
^ .on arbing upon the bill andimawer, waai, whether aa Smith, • 
the ext9:utar of Rowan, whoae daughter M'Kincie ourried, hsd 
delivered over hia abare of the estate to M'Kincie and bad been • 
aiace aued for debu of Rowan, which were recovered against 
him, was entitled to charge M'Kinaie with interest lupoa the va- 
lue of the property so delivered over. M'Kioiie had givea a 
bond to refund not exceeding the value he had received* Smk|, 
in making up his account, had charged him with the .value af 
the property delivered over, and the interest, and given him 
credit for the pap^menu made by M^Kinsie^ and tbe imerestv 
thereupon ; and msisted, that if the balance was tmder <wiMt: 
exceeding the penalty of the bond, be had a right to issue hia 
execution for the penalty dischargeable by such baknce. 

Mr. Gaston argued for M'Kinaie, that Smith waa accounuhle 
to creditora for no more than the value of the psoperty delives* 
cd over to a legatee. 

Hatwood, eanUra^ argued that Rowan died before 1789^ 
nA a delivery ovjcr before debt) paid^ waa no kgU «d«ini8t»^ 
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tioa-^rhe had kept the property^ he woukl have been answer^ 
abfe for the value and interest, or the profits; and • delivering 

^OFer*tke property illegally, cannot' eurely exempt lutn fiont ;i 
burthen, which, but for that, he would have been suitject to ; 
nor take from the creditor his intertst^ which, but for that, he • 
might have recovered. If the creditor can recover interest, thca 
ciihcrSmtth, the esccutor, or M'Kinzie, the legatee, must pay 
it : and surely the legatee who received the profits, ougiit to pay 
it rather than the executor, who gets nothing for the juiiriS he 

.baa taken, but the trouble of this and other law suits* 

Locke^ Judge, however, was of a contrary opinion, and said 
he ought not to be charged with interest, for that he was not 

.bound to refund exceeding the value he had received ; and in- 
dependent of that, an executor dcrliverin!; over the property, was 
liable to creditors for the value, and no more. 

N*B. In the suit of Hostler's executors vs. Smith, executor ot 
Rowan, defendant,', pleaded, that the property was deiirered 
over in 1786, to M^Kinzie and others^-and Locke derided 
that such . delivery over did not amount to an administration ; 
and the more so, as Smith had notice of Ho&tlet's debt. 
. -* • » 

Andrews vs. Devane. 

I^^lASTON' presented the affidavit of defendant, stating, tW 
^^-^soon after he was served with the writ, he wrote to Mr. 
. Jones, an attorney of this court, to plead for him ; and rest- 
cd under a belief that he had done so, until the present term; 
when looking upon the docket, he found a default entered : that 
he.^a went out of the court to employ Mr. Jocelyn ; and be^ 
fore he returned, a jury bad -been sworn, and the damages as- 
•eased* He further set forth in his affidavit, that he did not 
0we the pkuntiff' any thing. 

Mr. Gaston moved upon this affidavit, that the verdict might 
be set aside upon payment of costs, and the party let in tp plead, 
ao as to bring tho merits in question. 

Jokes, e contra^ opposed the motion with much earnestness. 
Locke^ Judge. It is agreeable to the praoise to set aside the 
veidict, where the merits have not beeo tried, and that owing 
lo mistake, provided it appears that the applicant probably has 
- lbs jpushu OD his side. ^ 

Let the verdict be set aside on payment of 
coats, and the party be admitted to plead* 



Htruje vs. BryanU 

HAYWOOD then stated, that in this suit he had be^Hfetaiit* 
ed^rior to the last term, bf defendant, and had forgoitrfrit, 
and suffered judgment by default at the kst term: Since whtefc, 
discovering his mistake, he had determined to move for les^ii^ 
4o plead-— but before he had done «o, the jury had been empatt- 
r elcd in the cause ; and it bad not occurred to him that this %sto 
the cause he intended to move in, until after some evidence had 
been given to the jury. He further stated, that from the cow- 
muDicaiioBs made to him by the defendant, be probably had \ 
title to the Negro. 
JjQche^ Judge. I caanot set aside the verdict on these facts. 

Motion refused* 

Court of Conjererue^ 

Raleigh, December Term, 1805- 

Fry&r's adminis*tors vs. Blackmore^s adminis^torSs 

I7RYAR sued Cannon by attachment, and ordered Blackmotfe 
''' to be summoned as a garnishee. Blackmore died, and his 
administrator was summoned and examined in court ; and an issue 
was made up and a verdict given againsthim ; thereupon he appeal- 
ed, and security being not given in time ,the 'Superior ccurtdiamii- 
aed the appeal. He then nSoved for a certiorari and obtained^h ; 
and when the record was removed, it was insisted that a wvitof 
error was the proper procedure ; and upon that point it was 
moved to this court. And the court now decided tinanimovsly, 
that a certiorari is the proper process to be used for ofc taini B g 
relief in such a case. 

Trustees of the University vs. Foy. 

^HE court npw gave their opinions in this cause. Leeie^ 
^ Judge. — The Assembly cannot by passing an act of AssHl* 
bly take aw^y property from a private person, nor a comisowcet- 
poratioo, much less from the trustees of the University s thit 
beiog established by the constitution itself, or what is the mmm 
thing, in pursuance qi a direction in the constttutios. I am 
therefore of opinion, that the repealing act, 1€00, cb. 5, the ob- 
ject of which is to resume the escheated properly granted to the 
trustees by the former acts, is repugnant to the constiiationi and 
void. 
JUacayj Judgc.—I am of the same opinio^ 
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Hatty Judge. I concur wfth my brcthreo, that the Assembly 
iiavd no power to take away the property of an individual or of 
H comflEKMi corporation. But as the University is a public 
ysstltiitioo, I thbk^ like all other pnUie matters it is subject to 
the controul ef the Legislature ; and that the Assembly may as* 
aigft more or less funds for its support at dtflFt:reot times, as they 
9My; judge best for the public interest. I am of opinion diere- 
totCf that jihe repealing act ia not nncdnstittttiooal* 



•" The hairs of Anthony Toomer 

" ' "" 'vs. 

. , . The heirs of Heniy Toomer. 

THIS cause having been removed to the court oCConrerenee^ 
that court . were now unanimously of opinion that the ad* 
vanced property should be valued as worth when advanced; and 
that the property to h^ divided^ should be valued as wor^ at thm 
death of the testator r and altothat the real estate acqt^red a£- 
ter the making of the will, should be divided under the act of 
IZS^r observing the same rules with respect to hotch-pot, as if 
the ancestor had not left any will, but had died wholly intestate. 
Sec the statement of this case, Wilmington, November, 1805. 

Moreland vs. Moreland^s executors; 

MOREL AND, the testator, bequeathed the Negroes in ques« 
tsofi to his son Thomas' ybr /^, and after his death, to 
Prands^ the son of Thomas, and his heirs ; and if he dUdwithoui 
mue^ t9 his brothers and sifters then Uving. After several argu- 
ments at former terms of this court^ the court now dtli^'ereid 
Iheir opinions 

Judge Taylor. Brothers and sisters then Bvingj means bro« 
thers and sisters in being at the time of making the will ; not 
those who shall come into being afterwards. Moreover, the 
words then livings are used in other clauses of this will, where 
Ihey evidently refer to the death of the legatee for life. That 
proves that in this plaee they have the same reference, that is to 
tka<ifaM of Franeis ; not to the period when-his issue shall faiL 
Aad in that view of the case which I think the proper one, the 
Uaaltation over is not too remote, and is therefore a legal and 
valid limitation* ... . « 

Locie^ Judge. I am of the same opinion* 

/M'Caify Judge. I am of the saihe opinion. 
. - Haiti Judge. Brothers and sisters then livings means brothers 
and sisters who shall come into b^ing, as well as those already 
is beiogy^ where they, are to take on a future event : if to take a 
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present interest, they mean brothen<; and sisters in beiiig-*-Co^p« 
SI2. Constquendy, as the brothers and sisters here spoken of| 
were to taki^ on a future event, should it happen, all those barn 
after tt&e makipg of the will, wlio shall be living when tfie 
cvipnt occurs, have an equal claim with those in being when the 
will was made. As to the ulterior limitation to be good, it roust 
be suqH <3« ^Tiust take efftct^ if at aU^ in a life in Mng^ and 2 V yt^rs 
cfter* Now here suppose Francis died, leaving a son, and thea 
Thomas had issue, another brother or sister of Francis ; and 
twenty-two years after the death of Francis, his son should die 
without issue. Under £ne terms used in the limitation now un- 
der consideration, the issue of Thomas, born after the life time 
of Francis, would take, although tlie event upon which the ulti- 
mate limitation depended, did not take place till 22 years after 
the life of Francis, or it might have been 40 or 50 vests' after ; 
for the issue born after the death of Francis, might have Kve4 
50 or 60, or even 80 years ; and the son of Francis, or the trm' 
«^ that son, mi^ht have then died without issiie, 60 or 8D yeart 
•fter the death of Francis. A brothcror sister of Francis* m^ght 
be then itvingy and might say, the estate fe mine, for lam a br$* 
iher living at the period rvken Fmnchis dead^ rviihvut mtir.-— 
Whenever the issue of Francis faiisf he is iu law said tabe dead 
without issue. This then is not such a limitation over ai mvst 
take effect^ if at ally within a life in beings and 21 ytars afttr^^t^ 
inay take effect if alio wed to be a vahd limitatiob, 50or 60 years 
after that period— and lam therefore of opinioii it is void inlaw. 

The words then livings used in the other parts of the wilVtiv 
up the event to the d^ath of the legatee for life, in precise terms | 
which proves that the writer of the will well knew how to «•»• 
fine the limitation over to that event when he wished to do so; 
and proves to my mind that he did not mean it in the present 
instance. He meant, us the words import, that the portioAof. 
Francis should go to all the children of Thomas, born and totw 
bom, who should be living when the Line of Francis failecL He 
had no reason for preferring the children of Thomas who were 
born, to those who were not so : he has not iatimated such a 
preference, 

^icre of this decision. I thiuk for the reasons giren and so- 
thorities cited i>y Judge Hail, that it is not law. indeed I ssn 
saiibficd it is not. 

' Howard vs. PersorCs administrators. 

A NEW trial had been moved for in Halifax Superior Comt, 
**• but the motion and rule to shew cause, had not been enter* 
ed of record by the clerk ; and the Judge had mesttoncd to ih^ 
counsel for ihe defenJant^ to cause an entry to be made by tte » 
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cTcrt^ who was absent of the removal of the cause to tlie Court 
* of Coofcrence ; all which had been neglected. And now the 
"Court of Conference determined that the entry of the rule to 
^ shew, cause why there should not be a new trial, should be enter- 
ed by the clerk, nunc pro tunc; and that the next court shouUl 

determioe whether there should be a new trial or not. 
• . • • • 

Circuit Court of the United States. 
Raleigh, December, 1805. 
. Teasdale vs. the administrators of Branton. . 

« ^T* UER£ .wMl a verdict against the adroinibtrator upon the plea 
« .**- ot fully administered.-— Judgments, &c» KxecuJon iss^d, 
• •mid Ufa* rcuirned nulla b^nap This scL/a. issued to shew case 
..why the plaintiff should not have judgment to be levied de ^t/f 
^roptiis» The d^fcDdan^ pkapled nu/ //V/ record, no dtvasUfmt 
returned or found. -^Judgnients. Replication to the plea otnul 
' iicl record, and demurrer to the other pleas. The record pro- 
ih;da<ed shewed the verdict, no judgment had been regularly en- 
te^red. The sci.fa* after stating Uie verdict, went on and stated 
.that j<^dgnA9(Xt was rendered accordingly 
^ ' Ftr curiamm Wn must, presume accprding to the loose prac- 
.tice of Ij^iis state, that there was a judgment entered pursuant to 
fibe li^rdicc, and therefore we must say there is such a record.-— 
As to the.deaaurjrerr^for that no dexHUtavit is returned or found: 
»jto t>e sure by the English practice, no scu/a, lies against the 
.iCXeciJitor, to subject hioi de bonis propriis^ till a devaatavii is 
«foMAd upon a a^trejieri enquiry, and returned* An action of 
. debt) however, will lie upon suggestion of a deva^tavity and 
the practice in this state has been to issue a scL fa* upon sucli 
svgg*^^^i<'o* And as every defence can be made to the 8cuf<u 
which could be. made to the action, there can be no good reason 
jfor itdjudging the set. fa, improper. If the set, fa. here be con- 
,«8idered io lieu of jc/>e'^<fn\enquiry in England, it possesses ad« 
vantages far above the English mode; for here it is to be exe- 
cuted in court, and under the direction of the court ; whereas 
the other is in the county before a jury. With respect to the de- 
murrer to the plea of judgments and no assets uUra^ that was 
' pUaded iathe xiriginal suit s but the defendants counsel say a re- 
. rpUcatioQ thereto, denying the judgments, is nul tiel record ; and 
••.the record shews that the jury said there were no such judg- 
i ments : therefore the plea has not been tried, and if so, no j udg- 
,mcnt.can be presumed ; for the court ought not to enter judg- 
ment when any one plea remains untried* The answer iS| th^ 

A3 
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replicattoD may be either nul tiel recordt or att eta uUrai 
fraudom^ or i>iher matter of fact ; aod auch replkationa m^ prc^ 
perly triable by jurj' : and an irregularity commiited by the derJk 
10 entering the verdict, will not raiae a preaumption that the judg^. 
ment was not given upon the verdict. If there waa aoch a judg* 
ment, that estops the defendant from using any plea which hm 
did or might have pleadediprior to that judgment* The deanmi* 
icr tbereferc mnai be allowed* 

Anofiymtmi. 

PER CURIAM. This is a sci.fa. ag^nat bail ; t|d the pEii» 
tiff's counsel urges that he is entitled, agaioat t^e bail, to a^ 
iereit upon the ji|dg;ment against the principaL We are jU «v(» 
Dion he is not so entitled ; lor the judgment upon the scLJluj^ 
that the pUintiff have txecniioa against the bail,of the jud^oacac 
against the principal. 1 he very same execration thereloee iMHel 
against the bail as issues against the principal | and CDuetqueai^ 
damages arising after the judgment cannot he inchided. . Cacee 
ened, Salk. S08--^ra» Wf , 807—3 L. Bay« ISSSU^CT 
Bail— R. 10. 

Gruhb's adminisirai^r vs, ClayUaCs 

PE R CUR T A M. This cause was instituted formerly m 
mrngton Superior C<mrt. The-act of 1715 was pUaded,aad 
thertupon a case was made and stated t< r the Court of Confer* 
rncr, who decided that the said act of 1^715, ch. 48, 9ec. 9, wa» 
in force. The plaiiitiff^s counsel then replied to the plea \ and 
after Utit replication, the whok bill was dis^misaed on ihelir mo0 
on, that is to say, on the motion of the plaintifs connaeL The 
suit was then in^tiiuttd in thia court, and the defendaate caao» 
•el have pltaded the former dismission in bar. . We are ni opi^ 
Bion thai was not a dismission vpon themeriu^ considered of and 
decided by the court, and therefore that the plea in bar i» net 
{T'tod. There is also another pka in bar; namely, the act of 
1789, ch. 2dr, sec. 4; by which it appearsthat this suit was not 
commenced within three years from the qualification of the esi* 
ecutors, though there was an administrator vi Grobbin Eegleiidt, 
Kow as there was no admin i:^tr<itor in ibis country, there wa* 
no person in being who could demand the debt, of course ne. 
creditor to be barred. 1 he words oi the act are, ^ tkexreditocn 
*^ of any person deceased, if tht^y reside uithout the limits of 
^ this state, shall within three years from the qualification of thr 
^executor or administrator, exhibit and make demand, &c.-r^ 
'^ and if any crtditor shall hereafter fail- to demand and bakig anil 
^ fox thd recover)', be* he iiball ibreve^ be debaured|" &c» Yli% 



^Ibb^lP) therefore, is not within the body of the act. We need 
not consider whether an exception fihall'be ^UoW«d cf^ which ii 
liot expressly mentioned in the act. 

• ' The United States vS. Holtselaxd. 

*^£R Cttriam* The otjectron made by Mr. SeetocU^ that tio 
^ one shall speak as to the haiid writing of the president and 
cashier of the bank, but one who has seen them write^or has bees[ 
in the habit of receiving letters from tht m in a course of cor* 
reepondence, is not a sound one. These signatures are known 
to ^tke publiCp and persons who have been in the habit ofdist'iii- 
Suishittglke genuine from the counterfeit signature, and coli* 
wersant in dealings for bank bills, are as well i^uahfied to dctec* 
%htne of their genuineness, as persons who in piivate correspond 
Venee have received letters from the person whose hand- writing 
ie fit question. '"Moreover/it is determined by the skilful whe- 
idMrtf biH be cenuine^ not only by the signature, but also by the 
•filjee of the bill, and by the exact conformity of the devices which 
4m^ used for the detection of counterfeits, t^ tho^e in truel>il1s. 
We are of opinion that the judgment of persons ^ell acquainted 
with bank paper, is suff cient evidence to determine wneiber the 
SMti^ go^ftton be geimine or otbetwise* 

' Kewbern^ January Tenn, i8o(S» 
Pearse vs. Templeton. 

V\EBTtipcm abond,,#ith condition, stating that defendant had 
^^ sold several warmnts to the plainti0^; ard that if any of 
then were bad, that the defendant, x>n request, *wx;u!d give cre^ 
At oil the note which Pearse had given for the considt ration mo* 
neyt to the amoent ot the value, frc. The j^leas were conditio 
ons perRinned and non est factum. The build was proved^ and 
the plaintfiT further proved, ttiat he had Chiised a survey to be 
made,' pursuant to one of the warrants. No. t9Q, and had ubv 
taiaed a pateiSt for 640 acrH ; and he stated, that of two hundred 
scre!^, parr of the 640, one Jo^'eph Pearse wais in possessions 
that th^ platntifF had sued him for the two hundred acres, in an 
atetion tif ejectment, and th«t there was a vrrdrct against *him* 
for the plairftiff. He off: red the record of the ejectment to pfove 
^is% And' it was oqjected by Harris^ for the defendam, that 
Tempteton was no party to that tjectmenty and that it ought 
sot to be read kgatns't hrm. 

« E contra^ it was argued that \t ought to be read z% prima facii^ 
crkteaoe -of Htk in the tdeft&da&t la Uiar action, kavisg irtci' 
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TempUton to shew, if he could, that the verdict was fay-Covfa^ 

or that the title was not ia Joseph Pcar;>e-<-aDd the counsel 
cited 1 Wash.' 306 to 508, 

HalLt Judge.— The record ought to be rcad^ but can prove no 
more thao that the plainttf did not recover* It* will not be of 
haolf, proof that Joseph pdafse had tiile. 

The record was read, and Judge HaU directed the jury thaa 
the plaintiff should have proved Joseph Pcarse's title ; and 
that he bad not 4one so, for the record was not evidence of that ^ 
aad the piaiatiff hearing the opinion of the court, suffered ' . 

A nonauiu ' 

Bryant vs. Parscms. 

t7 JECTMENT. Oa the trial the plaintiff offered to give \% 
~ evidence the registered copy of a deed to the person under 
whom he cUimcd. The dispute depended upon a line being 
cither N* 5 £. or 45 £• If the former^ the land in controversy 
belonged to the plaintiff; if the latter, to the defendant. 

The counsel for Parsons objected that the copy could not be 
read upqn the afEdavit of die plaintiff; that he bad not the orv- 
einal, nor could command it, if the defendant could prove that 
ne, the plaintiff, had caused or been privy to its destruction* • ^ 

The court permitted the defendant to introduce whneaiH, 
who 8wt>re to conversations of the plaintiff in subsunce amonnt- 
ing to this i. ^^ i*hat be had'not possession of tlie debd, nor bad 
*^ ever seen it since a former trial in this court ; but that it was 
*^ where it never would be ^een again ; that they were foots for 
^^ producing it at first ; that he belteved John Hill Bryant, (who 
^ claimed a part of the land under the same deed) had-itain^ 
^ the trial, and he sup|)OScd the deed was burnt.'' They provad 
fiirther, that the deed was altered in the place describing tha 
course, and that it had been in the possession of John H. Bryant. 
The plaintiffs proved that the alteration in the deed yinA from 
^o. 5 to No. 45, and against bis interest — of course 'thaf it 
would be for his advantage to produce it, as it would shew what 
ivas the course originally, which had been altered ; and ecmse- 
quently ths^ the plaintiffs probably did not alter it« I'he piaiD« 
tiff swore he had not been privy to its destruction, oor knew 
where it wa^. The plaintiff's counsel urged the court to admit 
the copy they offered, and to submit to the jury to decide whe- 
thes the deed waa destroyed by the plaintiff— and if so^ to piy 
no regard to the copy : and they urged it the more, as they al* 
leclged, because as to the point whether destroyed or not, there 
was evidence on both sides, which k was the proper province of 
of a jury to decide upon. 

HaU^ Judge. The court must dctcrmioe it| ia order to dct 
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^ido upoftthe adiujsfiibility of the evidence offf red, anj^ willde^ 
Ckde it as a jury would. If setting as a juror, I should be oblig- 
ed to say upon such evidence, that the plaintiff was privy lo the 
destruction of the deed. Th« copy under ,such circurasuhccs^ 
^%naot be admitted. 

Bteferred to the Suprenie Court. ^ 

Steele vs. Hatch. 

O TEELE claimed the dispated part, under an old gunt made 
*^ to bis father, who had sold all of it but the disputed part, 
The defendant claimed first under a grant of a latter deed, for 
85 acres, including the whole of the disputed part j — also under 
ai grant of 200 acres, including pare of the disputed tract. He 
proved possession of part of the disputed tract for ^0 years ; but 
(he part so possessed, was a part of the 200 acres ; which 200 
acres had been sold to Hatch by the father of the plaintilF, under 
ji^h )m ,the pUiatifF claimed the disputed part. 

Ifidly Judge. This possession will not avail the defendant ; 
for though it is a part of the land ioqluded in the first patent, ic 
i^ also a part of th«; land included In the second patent, and also 
.i>part of the two hundred acres. It gives possession only of 
the 900 acre tract, not of the land included in the 85 acres ; be- 
cao3e being sold as a part of the 200 acre's by P. Steele, th^ fa* 
tioK^r. who owAed the sa^id remnant, he was thereby divested of 
90 much of the said remnant as was included' in the 200 acres, 
ipd CQ^ld npt sue for it, nor could the plaintifl* claiming uirder 
him« The possession was not of any }and' which belonged to 
(he .plaintiff*— nor did such posaession call upon hini to assert his 
^im to the residue of. the remnant not included in the 'said iOO 
acres, by entry or otherwise. 

'. . Murphy VS. Guzon^s executors. 

THIS was an action of trespass tp recover taiesne profits.'*- 
Murphy bad stied in ejectment and recovered ; but at the 
tloM of the -judgment, the demise laid in the declaration, had 

. been for some time expired. Murphy had gotten possession^ 
and brought.this action. The defendant pleaded liberum tene^ 
m^ntum: and Vhe plaintiff replied, the action of ejectment and 
the recov4:rv therein \ and the defendant demurred. 
^ Hall^ Jvidgt^ Wo must suppose the court entered the pro- 
per judgn^ent, and it was pot for the recovery of the term, but 
for th^ dama^<^8. 2 Burr. 668, proves that the defendant in 

. ejectment, is not concluded or estopped, but where the judg- 
ment is for the term unexpired, which draws to it the possess!- 
^ fiGU That possesaioQ when obtained under tbe judgment, ehuret 
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•ccordiog to the right which the pUioiiff has, and gifts 
bosacftsion of such estate as he has in the lands^ whether in fbei^ 
lor life, or othurwiae. Here it was not determined that the 
plaintiff in the ejectment had anv tide ; and thereCbre the judg^* 
snent does not estop the dcfcnaant to say he had not>e« nor tsi 
•ay that he« the defendant, had not the freehold when bis po0» 
•tasioo commenced and was continued, 

Shcppard and others vs. Shtppard^ Txiixm^ 

THE plaintifis, as heirs at law of their ancestor, sued the de« 
fendant as tenant in dower, for waste done on about 40 acres, 
part of her dower lands. And the jury found that waste was 
done as they had declared, and assessed damages to mr penc^m 
Whereupon It was moved in arrest of judgment, that where 
such small damages were assessed, the court could not cmisider 
it as such waste for which an action would lie. And the da* 
fendant's counsel stated the law to be, that the court cculd vat 
adjudge any destruction to be legally a waste, unless it amounted 
to something considtrable : and he cited 2 Bos* & Pull. 86, and . 
the cases there cited, viz. Fits. Ab. Waste^ p. Ill, 123. Co, 
Litt. 54 a. 2 Inst. 306. Cro. C. 414, 452. Finch Law, Lib. 1« 
ch. 3, sec. 34. 3 Bl. C 228. Viner Ab. Title Waste tw QaHi 
N. P.l2a 

HaU^ Judge, (after taking till the last day of the term to com 
aider of the authorities.) The ai^thorities cited are strong to 
the point for which they were cited, nor did he concetre d£ens 
unreasonable. Where waste of insignificant value la done scat*' 
leredly through a whole tract, the tenant must lose the plac^ 
wasted; and this is too heavy a penalty where the damage is 1B$ 
the amount only of a small sum. That ought only to be cooil^ 
dered waste whUh is sub&tantially an injury to the inheritances 

Judgment ttresced» 

Smith vs. Auldridge. 

IN May, 1795, Auldridge purchased a tract of land from Tnr* 
ner, running to a comer, and from thence south 50, £• down 
the cretk to a white oak, at the mouth of a branch : thence, kc 
Turner afterwards sold to Smith the land between the creek and 
the said line, south 50, £• not sayicg down the creek. Auldridge 
got possession of the land between the creek and thisJme, sajing 
the creek was the boundary of his land, as well as of the natcnt 
under which he claimed ; and Smith sued him in this action of 
ejectment. ffaS^ Judge, charged that the cretk was the boun« 
da^y, and included within the bounds of Auldridgt's dend dtt 
land in conuovcrsy. Smith proved on the. ttial many adiutt)» 
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I MS of Auldridge, after his purchase, that the said Iiae, soutl) 50| 
; £• vtdM his boundary ; and many offers on his pare to purchaso 
I Ibe land between that and the creek. Upon this evidence after 
I a verdict for the defendant, Smith filed his bill, stating a misitake 

iff drawing the deed, atrd that the said line was the line shewn ta 
I him at the time of the purchase, and understood it to be the hoe. 

purchased to. It pratyed an injunction against the costs of the 

action in ejectment, until the court of equity should make further 

order apon this bill; 

Bali^ Judge, (after argument) The plaintiff knew of Auld*' 
I lidge's claim^ and has taken a wrong mode of obt4loing redress. 

ijic shouldnot haVe brought an ejectment. The costs have ac* 
, crued in consequence of this wrong step, which is imputable to 

him* It is said the defendant was Wrong in setting up a defence 
f for the lands clainied by the plaintiiT, as he'knew he, the defen- 
[ dantf had not purchased them. The plaintiff however had eveiy 

reason to believe he would set it up, because he had taken pos- . 
I aeasion and kept it. The first departure from correctness was 

op the part of the plaintiff in this bill, and therefore I will not 

acreeo him by an injunction, from the costs incurred thereby. 

InjunciioQ refused* . 

^TooUys executors vs. Jasper's administrators^ 

't^OpLY siM^d his father in law J." Tooly, for certain Negroes 
'^ alledged to have been given by the defendant, to his daugh« 
ter, the |^aint'*ff^s wife, and afterwards detained by the father* 
•Whilst this suit depended, Jasper entered into a written agree* 
taeDt to pay all the cohts of u^ should it prove ansuccessiul ; and 
Tooly* the plaintiff at law, gave a 'bond in the penal sum of 
j^.jfOb, with condition to deliver to him one halfof the Negroes 
recovered, should a recovery be effected. The Negroes were 
recovered, and the half of them were estimated at upwards of 
jf.700. Jasper's administrators brought an action of covenant 
on the condiuon of the bond ; which action, by the opinion of 
Judge Taylor ^ was held to be maintainable, notwithstanding aO 
objection uken thereto, that covenant Would not lie on the condi- 
tion of a bond. Ii consequence of this opinion, the cause re- 
mained on the docket, and went to trial at an after term — and 
the jury assessed daiiages for the value of one half of the Ne- 
groes as before stated. Wnereupon, the executors of Tooly 
filed this bill in equity, stating that the said Jasper had notbeca 
at a^y expeoce \ that he had given no consideration, and that he 
had not given an adequate consideration \ that the bargain was 
tmcpaacionable, and that it was founded in maintenance and 
chaaQtrqr* The answer sMed^ that he had expended large 
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sums of money, but did not particularize any. After aleogtbf 
argument on both Btdts, 

Jaclge Hall said^ it semed to him the answer should have stat- 
ed the sums advanced ; that the court might judge from thence 
whether the consideraiion were adtquate or uoconscionable ; 
ai>d he refused to dissolve the injunction. The authorities cit* 
ed for the complainant, were 2 C. Digest, Chancery 4. D. 3, 
4 D. 4, 4 D. 5, 4 D. 7, 4 D. 10. 4 edition, page 665, 666, 668» 
€69. 

Commissioners of Greene County 

versus 

Holliday's executors. 

THE Assembly laid a tax for two years, to be collected, cacb 
tax the year following that in which it was laid. HoiUejaf 
was appointed sheriff in the first colltc|ion year, and rtceivei 
part of the taxes : he was appointed also for the srcond ; but the 
lime pf payment of the tax had not arrived. . Sheppard, who 
had undertaken the erection C)f the public buildings, applied for 
money, and the commissioners drew on the sheriff, directing 
him to pay to Sheppard the tooces collected or^ to bt C6fie(tml ^ 
Under this order, Holliday paid ihe tvxts for both years. Xhe 
commissioners alledge that the words, to iccollect^dft^U^std 
to the taxrs ihtn payable^ and not collected, and did not extend 
to the taxes of the Second year. The counsel for the cqib* 
missioners < ffcrred to give paiol evidence that such was the noeao- 
ing of the order ; and he relied upon Pcakc*s evidence, page 77, 
78, where it is said, an ambiguity, cither Ltent or patent, may 
be explained by parol, where the the thing which is the subject 
*cf the writing, would pass with( ut deed ; and that h thepresent 
. ca e ; for a verbal order would have been of as mach efficacy as 
this written one. 

Ilcill^ Judge. Whether the pass^age referred to, be corrector 
rot, I conceive the evidence offered cannot be received; for 
Holliday had not any kpowlcdge ol the contract between the 
commissioners and Sheppard, except what he derived from the 
inspection of the order. If the evidence be good to expUia 
what the parties meant, as, between themselves, it cannot be so 
as to third persons, who have governed themselves by the words 
used in tlie writiiag. 
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Fanny Ray vs. Mariner and wife. 

THIS was aa issue of devisavit vclnon^ made up under tbe di- 
feccioQ of the court ; and these points were determined by 
(he court. 

Mr, Browne stated, that a will dated the 12th of February, 
1784, was proved in the county court; and that the paper noif 
offered was dated on the 14th ; and he wished to exhibit a copy 
of thfi oqe proved, to shew some sentences that were contained 
therein, and how different the dispositions were from those pre- 
tepded to have been made two days after. 

Taylor^ Judge. This will being proved cannot be given ia 
evidence but by an attested copy, not by a sworn copy; not be* 
cause an attested copy cannot be dispensed with where a sworn 
copy can be proved, but because in the case of a will, the probate 
is the only regular proof. 

» The defendants offered a witness, to whom it was objected 
by the plaintiff's counsel, that he was interested ; and that they 
would prove the intirest : upon enquiry, however, the witness 
to prove the interest, was absent. They then proposed to exa- 
mine him on th6 v6ir dire ; and it was said by the plaiatiffs they 
fcbuld not now examinb upon the voir dife. 

7iry/<w, Judge.* The rule certainly is, thut'when witnesses 
fhi^'&xamined to prove an interest in one who is offered as a fit- 
ness, and fail in doVng it, that the person offered cannot b^ ex- 
amined in the voir dire : He cited 10 Mod. 193. But he said, 
no witness had been examined to prove the interest in the pre- 
sen]t case ; and therefore that the person offered as a witnese 
might be examined on the voir dire. 

Hamilton vs. Benbury: 

n^HE plaintiff had a bond given by the defendant ; and also aa 
^ account against him : he drew an order on the defendant for 
a small sum of money, which he paid without directing whe- 
ther it should be carried to the credit of the bond or of the ac- 
count: and Hamilton now applied it to the account. 

Per curiam. The plaintiff may apply the payment at taw^ if 
|he defendant fails to do it* 

Wiggins VS. Tatom. 

•p ATOM owned a ship, and took on board, to be carried to 
^ New-York; 640 bushels of pease, for the plaintiff, some for 
R. Armstead, and some for John Arrastead. The vessel raa 
aground and was in danger of perishing, when all the pease but 
176 bushels were thrown over board to lighten the vesseU Thia 

B3 
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action at law being an action on the case, was brouglit agaliwf 
T^toA by the plaintiff^ to recover from Tatom faia proportina <^ 
the loss. 

Per curianu 1 will not proceed till you satiaTy me that an ac» 
tion at law is the proper remedy to be pursued-^I think it is not. 
The plaintiff's counsel cited, but did not produce, 1 East's Re« 
ports, 220 ; and the Judge said he would have the plaintiff call- 
ed, and would set aside the lionsuit, if the plaintiff^s counsel 
would convince him that it Was wrong. 

The plaintiff was nonsuited; but the Reporter having left 
the court before the end of the term, cannot say wHc^ 
^ the nonsuit was Set aside or not. 

Vide 2 Bos. & Pull. 268, 274, which supports the position, that 
the suit may be at law* 

Pcarse and others vs. House. ' 

■pjECTMENT, lo the year 1751, John Harrell conveyed 
^ to his tour sons, Esaias, Ezekiel, David and Josiah, 646 
uteres of land, called the Hunnery Marshes, in the county of 
Perpe ; 160 to each by a deed in the following words, to wit : 
^ Know all men by these prtfsents, that I^ John HarrelK senior, 

* of Bertie county, for the love and good will I have unto mjr 

* four sons, Divid Uarrell, and Esiab Harrell, and Josiah Ha^ 

* re!, and Eackiel Harrtll, do give, grant, and confirm unto 

* them my four sods above mcniioncd, one certain tract of land 
< and plantation, situate, lying and being in Bertie county, and 

^ in a place commonly known and called by the name of Rurine- 
' ry Marshes, containing by estimation, six hundred and forty 

* acres of land, and plantation ; whic^ land and plantation I give 

* and grant unto them my four sons above mentioned, unto them 

* and unto their launful heirs, lawfully begotten of their body or 
^ bodies: and I lend unto all these my sons' wives, that now is 

* my sons' wives above mentioned, or hereafter is these my 

* sons' wives above named, that is, David, Esias, Josiah and 

* Ezekiel, each woman the use of what land I gave her husband ; 
« to have and to hold, possess and enjoy peaceably and quietly 
►* without any interruption by or from any of my family*; that 

* they may peaceably enjoy what part of the land belonged to 
' their own husband during their natural life or wid6whofcd ; 

* and after her or their deceases or marriage, for •want of such 

* heirs as above mentioned^ thai part of the land to be soid to them^ 

* one or more of my sons that is then livings or their lartful heir's 

* of their own body or bodies^ as shall give most for the piece of 

* land and plantation ; and they that arc then livings of these my 

* sons above mentioned, or for want of them, any one or more of 

* their laivfid heirs of their bgdies, may execute a deed of sak Cor 
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the land and plaDUtioo in some court of record held for tl)e 
county ; the sale shall be deemed good inlaw! And lile- 
wise,, if any one or more of my sons above mentioned is Wil- 
ling to seli their part of the land that I gave them, and will sttt 
their part of the land so given by me, to any one or more of their 
brother or brothers^ his conveyance recorded in court, shall He 
deemed good and suficient in Uw, as if it had*been thfeir own 
purchase ; which land, already laid off by lines of marked trees 
to every and each of my sons as above named : And I do by 
force and virtue of these presents, give, grant and possess them 
my four sons and their wives with the above said land and 
premises ; to have and ta hold the said bnd and plantations^ 
with all privileges therein or thereto belonging, or any wise 
appertaining therenuto, excepting of our privileges, that is^ 
me myself and their own mother, to either land range or tim* 
ber, for our ovrti use, diiring our natural lives t and as to what 
cypress timber there is on er upon- the said tract of land, the^ 
four have and take and make use of each and every one as they 
have occasion, for their own houses^ or other house ware, or 
flats or canoes, or what other use they may or shall have occail- 
on thereof ^ and Pdo hereby foree and virtue of these presents^ 
give, gtant, aHen and convey all and singular my right and title 
of^the above demised land and premises unto the said David 
Harrel^ and Esias Harrel, and Jbsiah Harrell^ and Esekisl 
MarreH, unto them and their heirs above mehtioncd forevef , 
observing- the rights and privileges above nientioned to myself 
andiheir mother and their wives during their natural Itves^'or 
widowhood as above saidi One hundred and sixty acres of 
land and pbntation, be the same more or according unto the 
bounds already oiarked' by me, eSch of them my sons, one 
hundred and sixty acres land and plantation as above said ; and 
if any one or more of them should die without such heirs as abotte 
saidy their part of the land to be sold to -any one or more ofthem> 
my jour sons here above mentioned;- and the money to be equAify 
divided amongst them that are livings of them four abcve mentis 
onedr^^Aod I likewise give and grant unto my son Israel Har- 
dy Harreli, the plantation whereon Lnow live^ and all the land 
adjoining thereunto, after my decease and' the decease of his- 
mother I and unto him andhis heirs forever, throe hundred acres, 
of land and plantation, be the same more or less, according to 
the bounds already made by me. In witness whereof, Lhave 
hereunto-set my band &• fixed my seal, this 13th of May, 1751*. 

*JOflNHARR£LL. {SeaL}, 
^^Signed, sealed and d'envercd "f 
-in presence of y 

* ^l Ukewisc ^ve uato my two^sons^ Esektel Harrell asd IsiasH 
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^Hardf HirrfeO, ooe liundred* acres of Iind xrigh thehfdoft- 
^ Jamping'RuD: fifty acres a piece after our decease, to them 
• and their Heirs forever. ' J. Harriix." 

At Majr term of the fM>uiity court of Bertie, 1751, Joho Uar- 
rcl, io open court, acknowledged this deed }. and it was order^ 
to be registered, aad it was registered. * 

Esias died before the yearl758, leaving a ^n, Esias, who died 
tn infant and without issue ; and also a daughter, Sarah, who 
married the defendant, and died without issue in the year 1772 ; 
at which time, Ezekiel and David were also dead, and none of 
the grantees were alive except Josiah, who died in 1773« He 
commenced an action of ejectment in 1772, in the month of Oc* 
tober, which abated by his death. He. left femal issue married 
at the tiipe of kis death, who died married, leaving some of the 
plaintiflfs infants of tender years, who did not arrive at the age 
of twenty-one years till witnin three years next before the com* 
mencement of this action. Noah, a son of David, one of the 
grantees, commenced an action of ejectment for the same lands^ 
or somr part thereof, in 1762, and was noi^-suiud not long af- 
terwards. 

Browne and Wqod$ for the plaintiffs. The intention of this 
deed is to give the land to those of the grantees who should be 
aurviving on the failure of the issue of any of the four sons ; and 
Josiah answer* that description. \h grant of the profiu of lanAlf 
▼eats the lands themselves in the grantee : So does a grant of 
the monies to be produced by a sale of lands where the monies 
are to belong- to one person*. 

The act o? limiiations will not b^r his issue, beeause he eoa- 
mecced an action immediately after the death of Saral) ; and tho* 
it abated and was not revived, yet we have a good excnae for 
not reviving. Those on whom the tidp descended, on the death 
of Josiah, were under disabilities from the time of his death, tt)I 
lately. And. moreover^ the defendant^ House, purchased ef 
George, the heir at law of the grantor, who' bad not any title j 
mad the defendant knew when he purchased from him that be 
had not ; and such a purchase with a deed under it, cannot make 
a colour of title. It is like Farmer's case in 3 Coke's R«:p. 77. 

HayvH>ody for the defendant. There is no estate tail created 
liy this deed i the words empowering each of the sons to sell, aie 
incompatible with an estate tail ; and they are not to be rejected 
for repugnance, becauae they do not diminish the quantum of 
estate given before t& the grantee, but enlarge it. Like an es- 
tate for life to the grantee, hohmdum to his heirs. If it were to 
his heirs habendum for life, the latter would he rej^cuble, be- 
cause against the esute before granted, and to the prejudice of 
Santee ; whereas those ^ords are to be adhered to'which are most 
vorable to the gnmtiee* If thcwordain^tteaUonbcDotrtjecl- 
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served) and (hose which would create an eataf^ unknown to the 
law, rejected i like a limttacioo to one an(^ his' heirs male, an cs« 
tate cannot by the rules of law descend to heirs male ; but here 
it was meant that the estate should be inheritable ; and as it cab- 
not be inherited as the grantor has mentioned, the part repug- 
nant to law shall be rejected, which is the word males ; and the 
rest shall stand, which makes a fee. So here the estate is intend- 
ed to be an inheritable one, and alienable; and it cannot be both, 
if the words of the body be retained ; therefore they shall be re- 
jected, and then the esute will be a fte. The consequence is, 
there can be no such remainder as the plaintiffs claim. But if 
this be an estate tail, then what is the limitation over? It is ei- 
ther ^ power to sell or a remainder. Consider the limitation over 
as a remainder, it must be a contingent one ; for in the contem- 
plation of the grantor, the grantee might sell and destroy it ; the 
estate tail might last till after the death of all the grantees ; all 
or some, or one only, niight be alive at the determination of the 
estate tail ; it could hot be known till that period arrived, which 
o^ the sons, if any, would be entitled ; the land is to go to him 
or them who would give most* If it was a contingent and not 
a vested remainder, then it was not connected with the estate 
tail, so as to take effect eo instanti ; that it determined for that 
c^lif^f his sons who would give most could not be known till the 
sal^ took place, after the determination of the estate tail ; and 
that point time, if separated for one day or one week from th^ 
instant of the determination of the estate tail, might be separat- 
ed for twenty years ; for so long the sale might be delayed. And 
shi^l the freehold be so long in abeyance ? when the law will 
not allow it to be in abeyance at all ? They say events have hap* 

i}ened which do connect it; for that Josiah was the person entit- 
ed, and was ready to take on the determination ot the estate tatl« 
ildniit this for argument sake : can a subsequent event make 
good a limitation void in its creation \ If the fee was to vest 
in the purchaser,' then he could not be known till after the deter- 
mination of the precedent estate. If it' was to vest in such of 
the sons as were to be entitled to the money raised by a sale of 
the lands, then Josiah was the siirviving son entitled to the mo* 
ney, and of course, according to this position, to the land ; and 
so the fee vctsted in him eoinstanti^t that Sarah's estate tali ended^ 
How is it proved that those who were by the deed entitled ta 
the money the land was to be sold for, were entitled to the land 
itself? It is proved, say our opponents, by this, that a grant of 
^tprojits of land, is a grant ot the land. I admit it ; but wbf 
is it,so r Because if A is to take the profits he must have the 
land to take them from. This forbids the idea of the lands go- 
iz}|Linto other hands ^ but if he is to take the money produced bsjf 
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a sale^ the lands must go from him, must be alienated to pro* 
duce the money : the foundation of the cases is not the s»a^kfee^ 
but dissimiUr in every thing. Admit however, tliat Jos'tah, fac>* 
cause he was entitled to tae motiey, was also entitled to Lbe 
land, which was to be sold to raise the money. Then the act 
of limitations began to run upon him, frjm the day of death vf 
Sirah, in 1772^ and itis a rule too well established to need injr 
giving the reasons for it, that if the act once begins to rurs it 
shall run on notwithstanding any subsequent disabiUiy. This.fa^ 
been considered as settled law ever since the time of PlowdeB^ 
who reports this point to have been decided in the case of Stow* 
ell vs. Louch, 1 vol. 355. Then taking this rule for our guide, the 
act of limitations will bar the title ot Josiah and of those claini- 
ing under him, unless an entry were made within seven yeaiy 
from the death of S^rali, It is. said an action was comnaeiKefl 
by J )siah, in October, 1772, and abated by his death -, that^ tbey 
say, is equal to a cUim^ and that a ^laim is equal to an entry. '•^ 
An action however is only tantamount to a claim, whea it is pro* 
ceeded on to jundgment, without any neglect on the part of the 
pbintifr,C. Litt. 163, a. If an action be commenced,and determine 
by the death of the plaintifif, and be' again re-continued, it shall, a& 
to the act of limitations, be considered as commenced from th'e 
time of the first action ^ but if the second action be commenceji 
above a year from the determination of the first,, then the ttHC 
putation as to the act of limiutions, shall be suspended only frotm 
the commencement of the latter action ; and the act shall run oa 
and be computed up to that time, and the first action shall be 
considered as a mere nullity. They say, however, they bava* 
an excuse fpr not re-commencing the action in time;, they were 
under coverture and infancy. I answer, if en entiy is not itts« 
pehsed^with in favor of an infant and teme covert, when the acf 
once begins to run on the ancestor, neither can the re-cemmene^ 
jnent of the action in due time, which is in lieu of an entry, to 
dispensed with in their favor. He cited 2 Str. 907. Fitsgibbefit 
170, 171, 279, and Willis's Reports, 257, note a. 1 Lutw;2§ai 
15 Viner Ab. 102, notis. Consider the limitation as a powcri 
then that power expired or was revoked by the death of thegrao- 
tor, 1 Ba. Ab. 204, Co. Litt, 52, and can never be executed af« 
terwarda. The fee simple which was in the grantor, and was 
to be disposed of by virtue of this power, descended, on tlie 
death of the grantor, to his heir, or by his will was disposed of 
%n Esias or his children. As a power it also ceastd when the 
object of it was no longer attainable ; the saltr is to he made for 
the purpose of dividing the money amongst those that 4irt ktfh^ 
efikemfour above mentioned: and but one was living when the 
event happened upon which the sale was to take place* tbiU 
power also, it is void because in that part of the deed where the 
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tlie sale is meDtioaed last, no person is appointed to 
•ell; and where it is 6rst mentioned, they that are then 
Itomg of his four sons^ or for want of them^ any one or 
more of their tawftil heirs of their own bodies may execute a 
deed* The latter have no power unless for want of the former* 
zome of his sons then living. Josiah, one of the son^, was then 
living; the power vested in him and expired with him, and 
<he fee remained where it was, in the heir of the grantor 
who conveyed to the defendant. Also as a power, it is now in» 
capable of execution for another reason ; the* lands in the latter 
dauie in the deed respecting a sale, are to be sold to any on^ 
cff more of the grantor's four sons &c. — by the former clause, Xo 
«ny one or more of his sons then living when the issue of one 
failst or to the heirs of their b6dy or bodies"; that is, a$ I undcr- 
6Cat)d it, to the heirs of the body or bodies of such of his sons as 
ihatl be living when the issue fails. Then, not only Josiah was 
to 'Sell, he being one of the four sons then living, whicli he can- 
not now do, being dead ; but he was i[%o to sefi to himself or to 
the heirs of his own body; which was irnpossible. 

Tat^lor^ Judg-. There are naany difficult points in this can? t« 
t advise the juiy to fiad for the plain' iff or defendant, subjec; lo 
the ojjinion of the court upon facts lo be stated by the cr;urt in 
ca^ the cdunseldisagrec. My opinion is upon the statute of !!• 
A^IJ^gi^ioQS in favor of the defendant ; but this opinion may bu in* 
correct and in a matter of so much consequence, as it regards 
^ the lav of the county. I wish for time to reflect and to form -4, 
* mature judgment. ' 

. The jury fouiul for the plaintiff, and the facts stated by th© 
fouaselon both sides, were ihese : InjlTii, Jahn Hirrel seized in 
be, coaveyed by a deed in the wc»rd» following : [ilerc the deed 
iras^tatfida^ before.] Tiie issue of £sias Lded in 1772, by the 
4spath of Sarah, his cuugbttr, married to William House without 
if^sue, the widow of Eiias having married bciore. All the other 
gcaatees were then dead, except Josiah, who died in 177^. Hts 
9oininenced an .ejectment in Octoiier, 177S, for the lands ia 
question, against William House, tlie defendant, and the suit a^ 
bale4 on his death. George, the heir at law oi John, the gran- 
tor, conveyed the lands in question in fee, by deed, to Wiliiaia 
House, in 1772, who has kepi possession ever since. The issue 
of Josiah ever since his death h'^ve been under disabilitzes till 
within tnree years next before the commencement ol this action, 
in 1803. Noah, the son of David, one of tiie grantees, came 
of age and sued for the same lands by ejectment in 1782, and 
was ooitsttited in 1783 ; he took possession of one third of the 
Wads io question, marked cff for the widow of Ksias, but under 
wbaH title he sued or entered does not appear. Ail the desceo* 
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dants of Ezf k'lel and David, except Nuah, were under disabili. 
ties from the failure of issue of Esias, till within three jears imat 
past. If the issues of all the grantees whose issue exists aire 
^titled, then judgment to be for the plaintiffs generally. If on- 
ly the issue of Josiah are entitled, then judgment for them only. 
ii none uf them are entitled, then judgment to be entered for the 
defendant. 

Cunningham vs. ButUvy 

THE defendant, master ofa vessel offered in evidence a i»t>tcsl 
to shew that he was not chargeable with the cargo, baviDg 
lost it in a storm. The plaintiff's counsel argued that such evU 
dence was not admissible, for the reasons stated in Taylor's Re- 
ports, 308. 7 T. 159. Whereupon Hamilton, for the defendant 
cited 1 Dallas, 16. .Gel. 116. 3 Dallas, 196. 1 Dallas 317. 
Weskcit, 232. 1 Dallas, 318, 6, 9, 10. Weskett, 433, 4Sa 2 
Valins, 222. Park, 139. 12 Reports, 63, Muses case. 

Tat/ioty Judge, If a protest can be evidence in any case, it 
cannot be so for the captain. What is a protest? A« account 
of the vessel and cargo given on the oath of the captain and sai- 
lors, before a notary. Suppose the captain had come to this 
court and made an oath for his exculpation, it would not be re« 
ceived : why then receive an exculpatory account of himself,* fa- 
k^n undt r circumstances more unfavorable to truth. If we must 
receive tb^r oath of the captain to discharge himself, why not aU • 
iF>tbeoaLhof a defendant that he has paid the debt, or that be 
,tHd not c< mmit an assault? Such is the situation of oar com> 
nirce, iliut our merchants are obliged to employ many foreign 
ss^iloff^ ; tl^ey are a class of men who consider custom house oaths, 
in relatipn to commercial business, as a mere ceremony. I do ^ 
not say this of all of them^ for *I know of some nonorafaie excep- 
tions, but as a general rule, these remarks are correct. SbaH • 
the property of our merehanu be disposed of by such oaths as 
these i made in tlie absence of the party to be affected by them, 
and when no one for him is on the spot to cross examine the de- 
ponents ? I am decidedly of opinion that the protest can«Dt be 
given in evidence for the captain. 

Williarris vs. Ferebee. 

'T^ AYLOR, Judge. If the jury are satiified from the evidence, 
^ that the plaintiff, who was a merchant, and sold goods to the 
defendant, as a customer, made it a rule to charge interest at 
the end of three months if the principal were not Chen psid| they 
may now give interest to him after the three months. 
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' Littlejohn vs. Gilchrisfs executors. 

i - • * 

TXEBT on a bond for delivery of Tobacco, on the 24th of Fe- 
•*^ bruary, 178 i. Payment in tobacco had been made at di- 
vers times up to the year 1789 ; and the tobacco thus delivered, 
though a smaller quantity than was to be delivered, was of more 
value in money, estimating it by the prices it bore at ihe several 
times of delivery, than the whole that was due by the bond was 
worth on the 24ih of February, 1781, wiih^hc interest thereon. 
Evidence was given that the executor of Gilchrist and the plain- 
tiff corresponded on the subject of a setdement,' till the death of 
the executor,which was in 180h The act of 1715, ch. 48, sec. 9, 
was pleaded, and payment* 

Taylor^ Judge. As to the act of 1715, I think it does not 
t%ke place in such a case where the plaintiff claims immediately, 
and keeps it up by a regular correspondence and demand of pay- 
ment, although seven years and more are expired after the death 
of the debtor before the commencement of the creditors action* 
As to the mode of valuing the tobacco\ the general rule, no 
<iout>t Uj that it shall be estimated as worth when it becomes de« 
liverablc ; but here it is proved, that at the time when the tobac- 
co should have been delivered, it was the custom and practice 
of mershaiHs-to keep a tobaceo account, and to give credit in to« 
Jl^tcQt uot in its value in money ; and if a balance of tobacco 
remained, to charge as much money as it was worth when it be- 
came payable. If the jury are satisfied of this, then they may es- 
timate accordingly, because the custom will coatrc^l die general 
rule of law. ^T.^ * 

Verdict and judgment accordiiig1y» 

. Biancharji and others vs. Pasteur^s executors^ 

/^ILMOUR and Pasteur were partners in trade, though the 
^^ fact was denied both now and upon the trial at laW. Gil- 
mour purchased goods of the plaintiffs, and gave a bond signed 
Gilmour, & Co. An action at law was instituted on the bond, 
af^r the death of Gilmour and Pasteur, against Pasteur's execu- 
tors, and judgment was upon the merits in that suit folr the de- 
fendant This bill in equity was to compel payment of the mo- 
ney for which the goods were sold, from Pasteur's executors* 
The suit at law and judgment was pleaded to this bill. 

Taylor^ Judge. There could not l^e a recovery at law, upon the 
•bond, against Pasteur's executors one partner, cannot bind another 
by bond ; the plaintiff's relief was in this court under such cir- 
cum4tances : The plaintiff failed at law, because he had chosen 
the wrong jurisdiction ; and if he could now be told, you cannot 
recover here, because of your failure at law, it would be very ab« 
•urd. Decree for the plaintiff. 

C» 
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King^s executors vs. BryarU^s executors. 

T\EBT upon a bond commenced ia the couDty courts and am 
^^ appeal taktn to this court ; and the plaintiff now proposed 
to prove by the subscribing witness, that a bond was given to the 
plainiiiFtbe lime when it was given, and that it was lost at or 
since the trial in the county couru 

FutSy for the defendant, isaiJ, that as a declaration had not 
been drawn since the loss of the bond, and that aa the fiiBt 
declaration made a profcrt of the bondi; the bond so pre* 
ferred to the cc urt, must be produced in the plea of non £9i 
Jach'*ny and proved as in common cases* Had it been losi be» 
lore the di ctaration, it might then have bee-n declared on as Vost 
by time or accident ; in which case, the bond need not be pro- 
duced, but might bf proved as the plaintiff now proposes. 

E contra^ it was said, that if a bond be preferred in the decla- 
ration, and whilst io the c ffice, the seal be torn off, that it shaQ 
be proved without the seal, and notwithf> landing it has none : 
no also should it be when not only the seal, but me whole bond 
is destroy td or4ost. 

Tflyfor. J'ldgc. Let this point be reserved, and let the proof 
f>rop(iSed be now made, as the plaintifi^s coimsel propose lo 
make \u 

This was don^^ and the defendant then proved that the ob- 
ligor was so drunk at the time, he could not standi and did not 
Inow what he was about. But it was insisted that diunlceoness 
alone is no o' ji ction : the law requires the party to have been 
-drawnin to dru»k, and tVirn imposed upon— 3 P* W. 130, 

^ Toyfor, Judge. If he was so drunk at the time, that he 
-did uot know what he was about; and if in that situation he 
was induced to sign a paper for a debt which he did not owe, 
that was a Jraitd: and a fraud practised upon a. man whether 
drunk ors^ber, will vitiate the iusirument sigiKd by him.— 
Thejury will cuuoider whtther he was so imposed upon ornot* 
Verdict for the { laintiff ; referred to the 
Supreme court. 

-^ KimboLl vs. Pei^son^s administrators. 

'T'AYLOR, Judge. It is in proof that the plaintiff resided if^ 
-*" ;i ii. use ol iVe ipttstatc in the years 1796, 1798, I7^mt 
1800 J that he lahor- d in these years as a hlacki^mith for the in* 
tcf tale, and in other employments^ I'hat in 1800, he proved 
before a magisutc the account for that year, and two other ac- 
counts besides ; which latter are not shewn. The administra* 
tor paid off the account fur 1 800, and took a receipt for it. The 
act ot iimuiiuons ia pleaded. This action commenced in Fe« 
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bruary, 1802. Three yeans elapsed before commMeement of 
the action upon the accounts of 1796 and 1798. lo the account 
ct 1800, credits are given for advaticements made by the intes- 
fate* The accounts for 1796 and 1798, are barred, unless tiie 
jury think from the evidence, that the acoHSOt was a current on* 
through all these years* If it was, then the act of limitations 
will only run from the last article in the account current : If the 
intestate continued to make payments, and advances all througl) 
these years, without ever coming to a settlement and liquidating 
the account, h is an account current : but if the account was li- 
quidated in the time, and a balance struck, it then ceased to be 
current) and the three years must be computed from that time» 
Verdict lor the plaintiff, and judgment* 

Christma/s administrator vs. Jenkins^ 

'T'HIS was an action to recover from Jenkins on the following 
^ facts. The plaintiff had advertised a sale of his intestatt's 
effects, and the terms of the sale were^ th^ the purchasers should 
^ve bond with approved sureties before the property should 
be delivered. A mare was exposed to sale, and a bid of 
£•50 was made for her. Jenkins then bid ^60, and she 
was struck off to him as the highest bidder, lie did not on 
that day give bond with sureties, alledgingas the truth was, that 
lie could not procure sureties. On the urxt day he still con- 
tinuing not to offer sureties, the nare was offered for sale again^ 
and was bid off for £45^ the most that could then be obtained 
for her* This evidence being now given, it was contended by 
Jones^ for the defendant, that as ^ty^ property Aid. not pass to the 
purchaser tiU after security given, that ihe defendant having, 
not been able to give it, should not be com|.tUfd to pay |or aa 
article, the property whereof had not passed, nor the thing it- 
self delivered : and thaf as the defendant was in a state of intoB* 
jcation^ his bid should not have been received ; that the ii« 
4uor by which he had been inebriated, was furnialied by the 
plaintiff. This man's drunkenness was justly imputable to the 
plaintiff, who had furnished the means of intoxtcation with a 
view of selling the property to advantage ; and that having drawo 
in the defendant to make an offer very injurious to himself the 
defendant, the plaintiff ou^ht not to be allowtd to profit of it» 

Tatflor, Judge. When the terma of auction are advertised 
or otherwise published, everyone who becomes a bidder, ia 
presumed to be acquainted with the terms, and to undertake 
that he will comply with them. If one of them be that, the pur* 
chaser shall give bond and sureties ;. he who becomes the high* 
est and last bidder is bound to do so.. He cannot excuse him* 
self by saying he is unable to procure the suiciics 'r- he ought » 
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have known what he was able to do in this respect before be be- 
came a bidder. If the argumt-nt for the defendant be corrccC, 
then every bidder might refuse to give bond for the property he 
had purchased ; and whilst on the one hand the seller would be 
bound to deliver the property to every bidder on security gtven^ 
none of them would be bound to give the security to him. And 
suppose all of ihem should fail in this respect, shall the scUer 
have no compensation for his disappointment, trouble and ex- 
pcnse? Many instances have occurred in this state, where ac- 
tions have been maintained under such circumsUnccs against 
delinquent purchasers 5 and the measure of damages ib the dif- 
ference between the price the defendant bid, and that for which 
the property sold on being a second time exposed to sale. 

Verdict for the plaintiff, and damages assessed far 
ihe difference between the ^60 and the j^43. 

Harxooad and Wilcox vs. Crowcll and M'CtUloc/t. 

THIS was an action of debt brought upon au instrument in 
the form of a bond, with a penalty and with a coodition t^ 
be void en payment of a less suna, but it had act a seal, ft 
was objected by Mr. Daniel that debt would not Ue on such an 
instrument, but that an action on the case was the proper ooe« 

Mr. Fitz, e centra. It was lately decided in England in the 
case of Bishop V9. Young, 2 B^s. &f PuU. 78. that debt would 
lie on a promisory note against the drawer, and that a promK. 
sory note being rendered negociable by sUtute aSbrded suffice 
cut evidence of consideration* He cited also the case of Walker 
and others w. Witter. 1 IXoug. 1. where debt was held to lie 
on a foreign judgment, although a foreign judgment is consi- 
dered in the light of a simple contract debt. 

Tby/or, Judge. 1 be action of debt lies iti England upon a 
simple contract, by the riiles of the Common Law. And aK 
tfiough I do not remember an instance of such an-aotion In our 
court, I am not aware that the disuse of such action, has been 
owing to any apprehension, that it could not be maintained if 
attempted. My opkiion at present is, that it will lie. lam 
wilhng, however, that it shall undergo the consideration df all 
the Judges in the supreme court. Of instruments not under seal,, 
which are exhibited as evidences of the debt, a consideratidi fer 
them must be proved, if they are not rendered negotiable : tf 
they are so, they then assume the same nature as mercantile in- 
struments, which are themselves evidences of a good considem 
lOion* 

Vtrdict for tb€ Phhtiif. 
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Sazorey vs. Murrell and others. 

THE pUtintifT produced a witness and examined her, the de^ 
fendant theu oiTc^rcd a deposition, and the certificate of the 
commissioners stat«fd that the person who gave notice of taking 
the deposition, had appeared before them and proved that legsd 
notice had been given ; and the court decided that the certificate 
was insufficient^ fur it should have stated when the notice was 
given, that the court might be able to determine whether it were 
legal notice or not. The defendant's counsel then offered to 
examine one of the commissioners in eourt, as to whiit the persoa 
who gave the notice had sworn before them. The court would 
aot permit him to be so examined, because the witness him»c4f 
wha swore before the commissioners might be produced. The 
defendant's counsel then moved that the commissioner migh( 
amend his certificate, the court said that might be done, were 
both commissioners present, but that one alone could not alter 
a certificate made by both* The defendant's counsel then ca)le«| 
Uipan the witness first examined by the plaintiff, she briivg the 
plaintiflTs daughter, tcx say whether or not, notice hsd not been 
given to the plaintiff of taking this deposition, and she failed to 
pj-ove it^ The defendants counsel then called witnesses to dis« 
credit the plaintiff's witness, and the plaintiff's counsel opposed 
their admission, on the ground that the defendant could not dis- 
credit their own witness, and that they had made the plaintiiT^s 
witness their own by tailing her ta prove a distina fact, aker 
her first examination was over« 

Per Curiam. — It is very correct to say that a plaintiff or de- 
fendant cannot discredit a witness produced by himself, but the 
reason of this ru}e does not apply to the case before us. If a 
man could discredit a witness called by himself, he might, hav- 
ing the oceans of discrediting her in his own power, pass for true 
that which she swore if it made tor him, but destroy the effect 
if it made against him. Here the witness was not produced by 
the defendant. It would be of dangerous consequence if whea 
produced hy the plaintiff the defendant could not interrogate the 
wltmess except as to the facts which she bad deposed for the 
plaintiff -» For then all distinct facts within her knowledge, how- 
ever much they would operate for the benefi^of the defendant, if 
favrought out, must remain undrawn from the witness^ for fear of 
the defendant's bei^g precluded from the advantage of proving 
h,er want of credit. The quesdon asked by the defendant's coun- 
sel on the present occasion, is to be considered as an interrogato- 
ry as to a distinct fact upon the cross examination of the wit« 
nesa,^ although it was pat to her after her first examination was 
desisted from for some time, and other witnesses examined ii% 
the intermediate time bctwecA her fi^t examination and t)eiB|^ 
uUjqd again* 
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The witnesses to ducredtt her were s worn. The court doubt* 
cd for some time whether the deliverer of a notice to ukt dr{»o» 
potitions, could be sworn as to ihc time he gave notice, before 
the commissioners appointed to take the depositions; but seve- 
ral of the bar informing him that was the usual practise ^ ih« 
court Slid as it was so, he could not alter it. 

Janus Gee and wife and others, 

vs. 

Cummtng, Warwick^ & Co. 

ATTACHMENT. Clack had been summoned as a garni- 
shee, and declared that a bond had been given by him to 
the defendanis thirty one years ago : be stated the sum and the 
time it was payable: an issue had been made up under the direc- 
tion of the court; which was, whether this bond had been paid 
or npc, and it now came on to be tried. 

Tayhr^ Jtidge. The garnishee's counsel relies for the proof 
of payment on the time elapsed since this bond was payable, 
which was from the time of the date. The law allows a jury 
to presume that a bond has been satisfied, if twenty years have 
elapsed since it wai payable ; but the time elapsed here is not to 
be considered like the t^m.' elapsed under the act of limitations, 
which makes it a posit i%e bar. In the case of the bond, bpse of 
time is only presumptive evidence of payment, and the pre- 
sumption may be weakened, more or less, or totally overturned 
by circumsiances inducing a contrary presumption, or sccooo(- 
sag for the delay. One circumstance relied upon in the present 
case as encountering the presumption is, that the garnishee has 
not sworn in his garnishment that he paid the monty mentioned 
in the bond, which is a tact he might have sworn to, if he could 
bave doneso. Another circumstance relied upon is, that the 
defendants adhered to the king of Great Britain in the late war, 
and removed themselves Arom America, and were not permitted 
to recover till long after the war was ended, cot indeed until 
after the making of Mr. Jay's treaty. As to the first of these 
circumstances, it is cerumly a very persuasive one for the pur- 
pose for which it was adduced. It is said that it would be to 
erect a court of Inquisition to decide that a garnishee co^ld be 
catted upon to say whether or nut he had mack payment, when, 
were he not a garnishee, but a principal defendant, the lapse of 
time would form for him a sufficient proof of payment. It is 
unjust, it is said, to compel him to give up this and to give evi- 
dence against himself : The answer is, that it would be really 
inquisitorial, if the defendant, who is compelled to say whether 
be executed a bond or not, could net be permitted to say that 
be had paid it i and bow ia the hardship greater to extort from 
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him a confession of his executing a bond^ the execution where- 

of could not be otherwise proved than lo cxiort from him an aii« 
iwer as to the payment* 

The second circumstance relied upon is of weight, as it ac- 
counts for the reason why the defendants did not 3ue for 8om« 
lime after the War, for the debts due to them in this country. «- 
Much has been said by one of the counsel (Mr. Browne) ot the 
ingratitude of those who wtrre circumstanced as were the defea* 
dants, in withdrawing themselves from this country in the hour 
of distress, and in becoming the most inveterate and implacable 
public ene mi. s we had, of the prolongation of the miseries of 
war, through their means, and of the devast;itions they com* 
mltted through all parts of this country by fire and the sword.-«« 
Such argumenta ouji^ht to have no weight ; 'our courts are noC 
created Tor the purpose of deaiiiig out justice to one set of mea 
aud of refusing it to others. It would be most impolitic if we 
should refuse to foreigners the same justice we administer to oui^ 
own citizens ; for then the courts oi foreign nations would also 
refuse justice to our citizens. Justice is represented as blind, 
becauae it sees no one, so as to distinguish him from others by 
hs distributions. In this sense I trust the courts and juries m 
thts countrv will continue to be blind, and that they will not per* 
ctive a difference between a foreigner and a native^ a muasiil- 
niau and a christi^in. 

Verdict (hat thelondU notpaid^ 

Bradley vs. A?nis. 

^HIS was an acti^in for a nuisance, by ovetflowing the plaiii- 
^ tiff's lands ; a formt r action had been brought, and damages 
, assessed, and a judemcnt given against the defendant* 

Tuyhr^ Ju'lgc. it the jury are satisfied that the defendant 
has caused the nuisance as stated by the phiniiff, they should as* 
sesB damages for ti.e tim:: elapsed since the commencement of 
the former action to the comm^n'jemeut of the present one ; but 
the damages are usnaiiy light, brcau^e the action may be repeated 
for every coutinuauce of the nuisance after a former action. 

Verdict for £. 3. 

I cannot think the directions concerning the damages correct, 
hecause if the keeping up of the nuisance will afford more profic 
to the wrong doer than the small damages assessed by a jury, he 
will keep it up forever; and thus one individual will be enabled 
to take from another his property again^^t his consent, and detain 
it from him as long as he pleases. The damages ought not ta 
be for what the incommoded property is worth, but competent 
to the purpose in view ; that is, a demoliiion of the erection that 
^caaiona the nuisance* Sometimea the profits of such erections 
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as merchant mills for instance, are of much greater value in one 
year, than the fee simple of ihe annoyed property. In such cases 
the object of the law cannot be obuioed but by damages equiva- 
lent to the profits gained by the erection, or by damages to such 
an amount as will render those profits not worth pursuing. 

Fleming vs. Williams. 

n^HE defendant appealed from the county court and gave but 
-'- one surety in the appeal bond. It was moved that the appeal 
be dismissed, because there were not two sureties. 

Etper Taylor, Judge, after argument. This court in ad- 
vancement of justice, can take a new bond with two sureties in 
place of the old one ; but said, that point might be reserved for 
further consideration : He remembered instances of the like ex- 
ercise of the Courtis discretion, and divers others were mentios- 
cd at the bar. In the mean time, he ordered the cause to be tri- 
ed, unless an affidavit could be produced for a contbuance ; which 
beinj^ made, the cause was continued. 

Note. In the case of an appeal from the county court of Nash, 
somewhere about the year 1769 or 1790, the appeal bond bad 
hut one surety, and for that cause it was moved that the appeal 
should he dismissed ; but the court having made the enquiry, 
and finding that the single surety was a very competent one, 
they said the only object of the act requiring sureties was to 
make the plaintiff safe ; apol if one surety was really able to pay 
his reccA'cry, it was better to sustain the appeal, than to reject it 
and do irreparable mischief to the appellant ; and tbcy^ did sus- 
tain it. 

Callier, assignee, &c. 

vs. 

The administrator of Jeffries. 

/^N the trial of this cause at the last term, some of the plaintiff's 
^^ witnesses being absent, and his cause being ruled to trial, 
he re sorted to depositions lodged in the cflBce by the de- 
fendant, and he was allowed to read them against the defendant 
without proof of notice. A juror was then wiihdrsiwn. The 
cause now came on to be tried again, and the defendant, after 
the plaintiiT'a evidence was gone through, cfftred his depositi- 
ons wiihout attempting to prove that notice was given of the 
taking of them, and insisted lie was entitled to read them, be- 
cause they had been read, and by the plaintiff in the former triaL 
E contra — It was contended, that the reason of reading a de- 
position without proof of notice upon the ground of its having 
been read before cither ia tliis court or the county court, was 
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"because the party for whose benefit it was taken had there either 
obtained the admission or made proof in the presence of his ad« 
vcrsarjr that the deposition had heen regularly taken««-but if the 
party against whom it is taken uses it when pressed, because his 
adversary has lodged it in the office against him, and thereby 
deckicd its regularity, it is read because the party taking it is 
estopped to speak against it ; bat there is not proof except »• 
gainst the party estopped of its regularity ; it remains good a* 
gaiost the uker, if his adversary would use it, but not good a* 
gainst the adversary unless proof be made of its regularity. 

Tayhry Judge. The reading, by the plaintiff, of a deposition 
taken by the defendant, is an intimation to the defendant that its 
regularity will not be questioned; and it would be unjust in the 
highest degree to take advantage .of his inability to make proof 
of its regularity, when he has been induced by the plaintiff's in- 
tioiation to leave them at hornet 

The deposition was read without proof of 
notice of the taking. 

Den, on demise ofWhitehurst vs. Hunter. 

THE plaintiff deduced title to himself to the lands in question* 
The defendant offered a deed from oni» of the mesne own- 
ers, through whom the plaintiff claimed ; which owner was a 
feme covert. The deed had no endorsement of a probate in 
court, or an acknowledgment by the Baron ; but in the minute 
docket of the county court, there was an entry, purporting that 
the deed was acknowledged $ not saying by whom or in what 
court. There was also an endorsement on the de<d, not stat- 
ing in what county court or term, purporting that the feme ac- 
knowledged the deed in court, and was privately examined, not 
saying by whom. 

Tayhr^ Judge— (after argument.) I will ut re9 magU vakoM 

riampereaty give a favorable construction to the endorsement* 
well understand that she was privately examined ; not that 
she was examined in court, for that would be a private exami- 
nation in open court, which is absurd. What is stated, may 
admit of the idea that she acknowledged the deed in open court, 
apd was there privately examined — It is not said by whom she 
was examined* I will presume it to have been in the usual 
mode, by some member of * the court. The act does not require 
that it should be expressed by whom. I think, therefore, that 
the indorsement is sufficient in these respects : the objection 
that the deed was not acknowledged by the husband, nor proved 
to be his deed, is fatal. Had there been a statement upon the 
tninutes, that the husband acknowledged the note endorsed on 
the deed, I should deem that sufficient } but here it it not said 
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on the miBtttes that the hiubsnd acknowledged, but only la i_ 
fteral terms, that the deed was acknowlrdged. I need not giv« 
my opioton upon the point of the county or court not brin^ 
■lentioned in the endorsement, stating ihc wife's acknowltdg- 
ment and examination. The wife cannot make a deed without 
die consent of the husband ; and it does not appear that he has 
executed this deed with her. 

So the deed was not read. 

Simms vs. Bartf^t's exeaUars: 

TyER curiam* Evidence cannot be given to prove that the so» 
-^ of one of the obligors was in duress, and that she executed 
the deed to procure his enlargtriaent ; and that the other obligor 
executed as her surety $ for the duress of the son, who is a 
stranger to him, shall not render his deed invalid. He relief 
upon Cro. 3 Ba. Ab« 

^lere^-^U the surety be compelled to pay the money, cannot 
he recover of the mother, who induced him to become surety 
upon an implied promise of indemfniS cation? And if he can re* 
cover, it seems useless to say the mother shall be discharged ia 
the first insunce, but not him ; for that makes her liable indi* 
rectiy to what she cannot be more so directly : either both shouUl 
be discharged or neither. 

Kennedy vs. Wheatly. 

TTP AYLOR, Judge. This is an action of tre spass^ for break* 
-*• ing the plaintiff's close, entering upon his lands, kc and 
the defendant's counsel relying upon the English law, insists, 
that an actual possession in the plaintiff at the time of the trcs* 
pass committed, is necessary to be proved, to support the ac- 
tion. In £ngland, all their lands are occupied, and a trespass 
cannot be committed but upon the possession of some one, and 
It must be proved who was the actual occupant, for the purpose 
of ascertaining the person who is entitled to the action. Here 
a great part of our lands are not occupied by any actual possessi* 
on $ and if we were to require the same proot that is required 
by the £nglish law, we should expose the unoccupied lands of 
every person to be trespassed upon, and the timber to be cut 
down and destro>ed to whatever tiicnt those who were in the 
neighborhood thought proper, and the owner could have n^ 
remedy. 

Sledge vs. Pope, 

TTAYLOR, Judge, (after argumenu) In this action for at 
•*" assault and battery, the plaintiff purposes to give in evi- 
dence, threato which the defendant made in the presence ol the 
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ftaintifF, to be esecutcd at a future day* The counsel for th« 
defendant opposes the evidence, on the ground of a former deci« 
•ion made in this court, ifi the case of Bary and Ingles, which 
excluded testioBony of a provocation given to the defendant some 
months before the assault by the p).untiff, by newspaper publi- 
cations : that decision proceeded on the principle, that the pas- 
sions of nien should cool and subside in some reasonable time, 
mnd would not allow the continuance of them without a recent 
provocation, to be taken as a mitigation of an assault made as 
a disunt time r but that principle is not opposed lo the evidence 
now cffered ; for the object ol It is to enhance the damages, be- 
cause the defendant still kept alive his resentment after a suffici- 
ent time for it to cooK II an old provocation will not excuse a 
recent assault, a threat formerly made and recently executed, at 
k evinces an unreasonable continuance of heat, will induce aa 
increase of damages ud that account.^ 

Hv0iter vs. Stroud^ 

PER curiam. Taylor, Judge.—- This is an action of debt M 
a bond. The deicndant has pleaded^ delivered as an es- 
crow to be delivered to the plaintiiTas his bond, if the plaintiff 
•huuld win the race they had made. It does not appear that il 
was a play or pay race ; and it is in evidence, that where it is 
»ot mentioned in the articles that the parties shall run or pay^ 
if one fails to run, the other shall be entitled to the forfeit- 
ure of half, and that although the terms of the race be in writ- 
ing. If the jury are of opinion that such arc the rules oi racioj^ 
and that the defendant failed ov rclused to. run, then there can- 
aot be a recovery upon this bond, which is for a precise sum, 
which cannot be diminished by the discretion of the jury ;. but 
the plaintiff is entitled to recover halt the amount, aa a forfeit- 
ure in another action. It is also contained in the artidea that 
they were to run on the 25th of November, between the hours 
of 12 and 4 in the afternoon, and it is stated in evidence that 
Uunter^s horse ran precisely at 4 o'clock, though one of the wit- 
nesses say about 4 minutes before 4. Where two persons agree 
to run or do any other act between 12 and 4, it is evident that 
the act will not be effectcully done unless it be done betweea 
the points of time spcci&ed : if done when the time is complet- 
•ed within which it was to be done, it is too late ; or if done at 
any time after the time is completed. The jury will consider, 
therefore, whether he did run precisely at 4 o'clock i and if so^ 
the vesdict should be for the defendant. 

The jury could not a^^ee, snd ajuror wa» 
wiihdiawxu 
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Alston vs. Sumner's heirs. 

AFTER much argaiQeiit»* the court delivered iu opioioa as. 
follows :— * 
This is ^ sci.fa. ukenout against the heirs of Sumner, after a 
plea of fully administered, found in the ongraal action of the ad- 
ministrator. The heir, at the last term, pleaded aascts in the 
bands of the administrator, and a ici.fa* therefore, issued to 
bring in the administrator. I am of opinion the administrator 
is continued in the court till the heir comes in, and that no such 
scLfa^ was necessary ; but the plaint iff, at the last term, should 
bare applied to the court to direct an issue to be made up be- 
tween the administrator and heirs ; which^ when made up^ 
would have stood for trial at this term. The executor is not 
compelled to try the issue at the same term it is made up ; for 
he, lil(e others, should have time to procure the attendance of 
his witnesses. As such collateral issue was not made up at 
the last term between the heir and admtnistmtor, let it be tkow 
made up, and the cause stand over till the next term for trial. 
The issue was made up accordingly* 

Baker vs. BUunU 

THIS was debt on a bond-«-and one Andrew Adie had sub* 
scribed as a witness ; he had been summoned, and did nol 
attend ; a commission was issued, and when before the commis* 
•loners, he refused to. depose, alledging that his papers were not 
in his possession ; at the next court he did not attend, and tho 
court issued an attachment against him i hearing of this, be 
removed into another county, (t was proved that Blount^ before 
giving this ^nd, had left money with a company, of whom thin 
Adie was one, Qf had lent them money under such circumstan* 
ces as raised » presumption that tKey were to pay this debt when 
recovered. The truth now coming in, all these circumstance* 
were proved to the court; and Baker moved to be at liberty t<a 
prove bis hand ^irittng in the same manner as if he resided oui 
of the state, being only an instrumeutary witness---and after 
much argument, 

Tayhry J[udge, declared his opinion. The first rule of evi- 
dence is, that the plaintiff shall produce the best in his power,, 
to exclude thje idea that the better evidence remaining in his. 
possession was not withheld because it made against him, Te 
this rule however there are divers ei^ceptions^ founded on neces* 
•ity : '\( a man dies, and the subscribing witness becomes his ad« 
ministn^tor or executor, or becomes blind, or removes out of 
the state where the process of the court cannot reach ; here, ia 
f uch ca3Qs and mog otktrn^ the necessity of the tbin| foraas aa 
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exception, aod causes the presence of the witness to be dispensed 
with. The grounds of these exceptions do not make abetter 
cause for exception than the cause before Ud ; a fraud is practised 
to prevent the obiaimng of this testimony, because if produced 
it would probably subject the witness to the payment of the debt ; 
and fraud whenever attempted under thelsanction of the court, 
should be obviated by its decisions. The witness attempts to 
avAil himself of the practice of the court, to prevent a recovery ; 
and it would indeed be an odium upon the law if such artifices 
could be effected. If a witness, when searched for, cannot be 
found, his hand writing shairbe proved ; here the witness con- 
tinues to be as much absent as if he could not be found, and the 
reason for admitting his testimony in the case now before us is 
as strong as if he could not be found* Let proof be given of 
his hand wriung* It was given, and there was 

A vetdict and judgment for the plaintiff. 

Tfum^smi vs. Thompsop^ 

npAYLOR, Judge, after argument. The plaintiff's counsel 
-** moved to set aside a nonsuit, which was suffered, because 
on trial the plaintiff offered an attested copy of a bill of sale for a 
Negro, instead of the originid, and did not account for the ab« 
seocf? of the originaL The plaintiff's counsel saj^, that the pa* 
pers were shewn to them oa the day before the trial, and it did 
Bot occur to them that the orig.ioal would be required i nor did 
they remember that it would be wanting till the trial came on*— 
the plaintiff, they say, was therefore surprised in consequence of 
their overlqpking the objection that was made against them.-*-*^ 
This is not surprise, but it is ^ya rugUgentia^ and the nonsuit 
•ught not %> be set aside. 

This rtde to set aside the nonsuit, dischargjcd;. 

St Ate VS. " ■ 

PER curiam. The Attorney General moved for a continnance^ 
and the court is informed that the defendant has a material wit- 
ness who has removed to the state of Tennessee ; if he has the 
continuance at all it must be upsa the condition of his agreeing 
that the defendant shall take the deposition of his witness,, and 
that such deposition shall be read on the triaL 

Marshal vs* WilliaTns's. executor^ 

n>HIS biU in equity suted that sometime prior to the 25th De* 
-L cember, 1789, the complainant borrowed of the defendant's 
testator, j^ 25, Virginia money^ aod gave him a bill of sale ^r » 
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Ntgro man, with an endorsement stating that if the £ 25, vri tb 
interest should be repaid on the 25th oi December, 1789, the bill 
of sale should be void ; but if not paid with interest on that day, 
then Williams should be entitled to the Negro and a further bill 
of sale, and should pay £ 10 more in addition to the £ 25 ; and 
that it the Negro should die in the mean time, the loss should 
be the complainants ; that the £ 25 and interest was tendered on 
the 29th of December, 1789, aud Williams refused to receive it. 
This bill was filed about ten years afterwards. 

Fhimmcrznd Browne^ for the defendants, insisted this was a 
conditional sale^ and that on the non-payment of the sum bor« 
rowed, and interest, until the 25Lh December, 1789, the testator 
was to be considi red as the absolute proprietor, but bound to pay 
thtjf 10. They cited Call's Re. -£con/r(2,wascited2 Vera. 188. 

J^er curiam, A conditional sale is when at ihe time of the 
contract the J)8olute property passes to the vendee^ but subject 
to be defeated by paying the sum advanced: the Negro, until 
the money paid back, belongs to the vendee, and if he dies it is 
the loss of the vendee ; he is entitled to his services in the inte- 
rim, and is not entided to the money advanced for him, and so 
cannot claim the interest of it : Here ^e money was loaned, in- 
terest was to be paid on it, the Negro, if he died, was to be con« 
sidered as the property of the complainant. He was therefore 
a pledge for the security of the money; was redeemable; and 
being once so was always so. He must be delivered up and his 
yearly v;iluc accounted for, deducting from thence the money 
loaned and the interest; after each value shall be ascertained, 
interest must be paid on such yearly value from the time it be* 
comes due. 

J he administrator of Troughttm^ 
versus 

fill's executors. 

'pHIS biU slated that M'Neil in the year 1777* being married 
' -■■ to his wife Fanny, was called upon to take the oath of alle- 
giance to this state or to depart— he refused so to do, and was 
compelled to leave the state under the penalty by taw establish- 
ed of incurring the crime of high treason if he retumcrd. That 
the said Fanny was left here, and afterwards intermarried during 
his life, with Trough ton ; and in the year 1793, by deed, con- 
veyed to Troughton all her property and rights to propetty ; and 
that the defendant was accountable to her for divers sums of 
money and articles of property due from her father's and mo- 
ther's estate, under their wifis. The defendant demurred to 
this bill, because by her own shewing, being either the wife of 
M'Neil or of Troughton, she couW not convey by the deed mciN 
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tloned in the bill. The plainriff's counsel cited 2 Vcrn» 104, ot 
t Vera. 104, and 2 Bos. & Pul. 226 ; and after much argument 
the Court said, we must take the facts stated in the bill ; and al- 
though possibly the answer might vary the case so as to f^htvr 
the plaintifF could not recover, yet as the bill states that M'Neil 
was perpetually banishtd, it follows that except as to the object!. 
on of the marriage, McNeil is to be ccnsidcrcd as to all purposes 
to be actually dead ; and she as to all purposes as a feme sole, she 
may sue and be sued, acquire and transfer property : if she may 
do so by will, as stated in 2 Vern. 104, there is no reason why 
she may not also do so by deed. 

The demurrer must be over-ruled ; and it was over-ruled^ 
and the defendant's ordered to answer. 

Wilmington, May Term, i8c6. 
M^Kinzic vs. Smith. 

BILL is equity for an injunction against an execution at lanf. 
The cause being now called in course, Mr. Gaston^ for the 
plaintiff, moved the court that the answer might be referred to 
the master for impertinence ; saying he had perused the answer, 
waA a great part of it was irrelevant to the matter in controversy^ 

E contra. Whatever the practice may be in England, it is 
manifest we have not adopted nor cannot adopt all the English 
rules of practice without great inconvenience : Our rules should 
be adapted to our circumstances. Here ttie court is open biit 
three days ; it would operate as a delay of six months to the 
common law execution : Should such a reference be made with* 
out examining upon the bill and answer whether the injunction 
should be dissolved or continued? Let us read them and const, 
der of that part, and afterwarJs let the reference prayed take 
place, and let the defendant pay for his scandal or impertinence 
if he has been guilty of either. 

Per curiam. Let the reference take place, and the report 
be made on the second equity day of this term ; and if not 
then made, the bill and answer shall be read and. the injunction 
dissolved or continued. This was on the fiist equity day. 

Dudley VS. 

^HIS was an action for misconduct oftthc master of plaistiff's 
^ vessel. A trial was had at tliis term, and a verdict given 
for the plaintiff, and £ 70 dama(2^es assessed ; and the defend* 
ant's counsel moved an arrest of judgment ; for that the writ had 
been issned and signed by the deputy clerk in his own 
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though it bore test in the name of the principtl clerk. The ^e* 
lendant^s counsel relied upon the coostitution of the state, sec- 
tion 36« *^ all writs shall bear teste and be signed by the clerks of 
the respective couru.*' E contra were cited 5 Geo. 1, cb. 13, 
enforced by 1777, ch. 9, sec 35—1768, ch. sec. 45. 

The plaintiff's counsel admitted that error h»d been commit- 
ted in issuing the writ^ but the words of 5 Geo. being, ^ that 
*^ where any verdict hath been or shall be giveq in any action, 
^ suit, bill, plaint, or demand, the judgment therefor shall not E>e 
^^ staid or reserved, for any defect or fault, either hi forss or 
^^ subsunce, in any bill, writ, original or judicial, or for zay va- 
*' riance in such writs from the declaration or other proceed* 
^* ings,'' such error was cured by the verdict, or rather ecYHld 
Botbe resorted to aftei verdict: again, the defendant having sp- 
. peared and pleaded to issue, that is, a waiver of all objectioas 
to the process, and he can never afterwards make aoy such ob- 
jections. 1 Str. 155. Sa1k.59. Str. 157. Yelv. 5A. 1 I^ivs. 
201, 261. S Wash. 79. 1 Vez. 386. 8 T. 356. 1 £. 648, 
649. 

E contra* The defendant's counsel said the act of 5 Geo. 1, 
ch. 13, being enforced by the act of 1777, is to be considered as 
then enacted by the legislature ; and as it dispenses with what 
the constitution requires, is a void act : it says the defendant 
shall not uke advanuge after verdict, of a substantive defect in 
the writ : the constitution makes the writ to be no writ, if not 
bearing teste and signed by the clerk. Then there is no writ to 
give the court jurisdiction* 

Referred to the Supreme Court* 
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A. 

ABATEMENT. 

The cause abates if executors of plaintiff do not apply in 
' two terms after the death, - - 66 

If they apply after two terms, and are not opposed and be 

made parties, the cause shall not be afterwards abated,, ib. 
If two terms intervene after the death of plaintiff, the suit 

is abated ; but it may be revived by bill of reviver, 163 

Will not abate by dea«h of defeodent if a scLfa. be prayed 

at the first term^ • • . 349 

ACCOUNT. 

If the master be ordered to take account, though th^re be 
no decree to account, court will continue the order at an- 
other term, - . - 156 182^ 
Bill for, will lie against legatees and heirs jointly, 153 
If administrator, defendant pretends a release before it is 
tried, an account shall be taken, * • 238 

AC^IESCENCEi 

What acquiescence amounts to a relinquishment, 230 

Long acquiescence is a confirmation of a bargain made of 
the property of the person acquiescing^ 79 39 

ACTS OF ASSEMBLr. 

The act of 1715, ch, 23, sec. 9, is in force, and was not re- 
pealed by 1789, - - 227 

The act of 1715, ch. 23, sec, 9, was suspended from its u- 
sual operation by the war, . . 345 347 

ADMINISTRATION and ADMINISTRATOR. 

Whether a bond Uken by, is assets, part of the estate, or 
belongs to the administrator, - . ]g 

Defendant pleads, and then there is judgment against him 
in ;>ther actions, he cannot be aUgwcd to plead that, 68 
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Not allowaUr for any thing but actual expenditures under 
th€ act of 1789, ch. 23, stc. 10. 105 

Le.tttrs o;, obtained after plaimiff^a action commenced, 
will not defeat the same, * - 180 

ADMIRALTT. ' 

All persons are bound by a decree in, upon the point there 
in controversy, - - • 292 

Shall have cognTzance of the taking as a prize, though the 
thing taken be not in the powtr of the court, 141 

The ceurt wi.ose sentence is appealed irom, may still lake 
measures to preserve the goods, and may order a sale of 
thtm, - - - 291 

If the records appear to have been loo^^ely and carelessly 
kept, deposiiiens shall be received to prove the order for 
a sale, ... 292 

Those who become interested by a purchase under orders 
and proceedings of the court not bouud by a decree be* 
tween the libellants and claimants, - • ^ ib. 

ALIEK. 

The title of lands purchased by an alieo, continues in htm 
till office found, • • ZT 

Lands descended to an alien, vest in the state^ Z9 

British subjects resident out of this country, became aliens 
by the declaration of independence, - 159 

I>evise to an alien is void| - - - 104>. 

Cannot take by devise,, ... io& 

A31ENDMENT. 

If plaintiff after two trials, move to amend, he shdl pay costs 
ta the time of the amendment, - • 282 283 

If there be a demurrer, court may give leave to plaintiff to 
amend his bill and to state matter — without which, de- 
murrer would be allowed, - - 149 

Plaintiff may be allowed to amend after argument, to avoid 
the demurrer, • - . 157 

Writ cannot be amended by addrog the words, who sues for 
the county as well as himself, - . 174 

The death of one of two defendants may be suggested nunc 
pro tunc^ after notice that a writ of error will be moved 
for, for want of the suggestion, - - IXT 

If an amendment appear to be necessary on the hearing, the 
court will allow it, . . . 33^ 

If a suggestion be made before trial, and the derk omit to 
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cn^rr it, and afur jut'^^rr.'nt a writ of error be movt-d for 
for want of the «Titi y, the court wiil permit the entry to 
be maJc nunc pro tuncj - - 376 377 

ANSWER. 

Commissioner to take, who he must be if not named by the 
court, - - - 1 

May be amended \rhen, - - 220 

Court miiy give time to a guardian to answer after the first 

term, - . - 234 

Deff ndaa: prays time to answer, and then by answer denies 
combinsition and demurs tor lU'c residue, lis a cuinpli- 
ance with the order to ansv^cT, &c. 12-7 

An answer referr* d to ;hc mus;er to expunge imptrtinence 
and to be beard as to the injunction bill the same term, 407 

APPEAL. 

Judgment may be entered up inf:t">n(€r against the sureties, SO 

Will lie for xhc state where the defendant is acquitted, as 
well as for the defendant who is convicted, 1G3 

If the county court arrest jialgn^nt on an indictment, an 
appeal is as prc^pcr as a writ of error, - /3. 

If a rrprobattr of a will be movtd for, and the connry court 
dcrteruiine it cannot be re-introduced, an appeal li^s there- 
from, - ^ - 165 

That one security to an appeal bond made in the coi'nty 
court is sufftcient, if such security is good^ 4Ca 

ASSAULT. 

An immediate provocation may be given la evidence, not a 
remote one, - - - 102 

Previous threats may be given in evidence to increase dam- 
ages, . . , . 402 

ASSEMBLT 

Have not power to take away property granted to the Uni- 
vtrsity, - ' ^ . 310 3r4 

ASSETS. 

Bond taken by an administrator at the sale of the deceased's 
estate, is assets of the deceased, and will go to the admi* 
nistrator de bonis ns/i, - - , 61 
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ASSIGNMENT. 

The general issue ta an action on an assigned bond, denies 
the assig'.iment, 150 

The aasitjnf e of a bond may sue in Equity, 223 

Ol an unat'i^otiaWe paper, bhids the assignee to bear the losft 
lor want of n Mice ot non payment if a k>s4 happens, lOf 

Of a bond luA Uvrgoiiablc in law, vests the property in the 
a«signee/and court will take notice of him as the owner, 126 

ATTACHMENT 
Ma3t h*' i^erTctl by an actual taking of the property into his 

Shall issue iuninsi: a witness who will ntilhe r attend nor be 
examined hy a conimissiouer a;?pointed by the court to 
t.jkc his depc^sitinn, 359 

The gp.;nii.iut» may bt- examined after judgnient as to mat- 
ters Icii m: 'iJiishtrd in his firnt txanunaiion, tSH 

If il.c dtbi be due by bonds, und they are specified, Pone 
ttihcrs shiiil bt gi en in evidence; if not sni.'cifud, the 
nar-s m'ly be of bonds within the amount laid iu the 
attach nunt, 160 

jM«)ney in the hands of a clerk of a court cannot be attached, 172 

Adminislrator not liable to antiwcr as garnishee, 354 355 

G.^r^.islu*c cannot be ai^ked whether he h^s paid the bond if 
of 2(^ \ cars staniiing, ^S^ 

Whether a garnishee who declares that he gave 30 years 
bifore that time is at li!)erty to state iu his garnibhmcot 
whether the bond was paid or not, d9ft 

ATTORNET. 

A power to A. to sue B. must be under seal^ 9 

Need not be^ 191 

A VERAGE. 

Whether all the freighters ought not to join in suit agannst 
the owi.er for their losses, or whether one alone may sue 
at taw tor his proportion, S86 

AWARDS. 
What exceptions may be taken to them, 30 

B, 

BAIL. 

If the bond T)«ve no seal tis fatal, 17 

aiust be sued by sci.Ja. not by action of dcbt^ 9Sti 
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Not allowable upon affidavits takc-n before Jusiices of Peace 
if the party be indicted of murder^ ' 73 

BANKRUPT^ 

What act is a fraud on the bankrupt laws, 5G0 

Whether bankruptcy has relation to the first arrest or not» ih^ 
The commission and assignment is a proof ot the trading 
bankruptcy and the time thereof*, and of appointing the 
plaii.tifTii assignees, 213 

The assignees of the bankrupt partner may recover a moiety 
when there is no plea in abaiement, ib^ 

BAR. 
K recovery in trespass is not a bar in detinue, unless the da- 
mages in trespass were given for the properly, o2I 

BARGAhV. 

To the disadvantage of grantee obuined by misrepresenta- 
tion shall be set aside in equity. 290 

BARON and FEME. 

If a Nagro be given to a feme after the death of her father 
and mother, fiaron does not acquire a right thereto by 
the marriage, ^ 186 

A marriage settlement is a bar of itself to her claim of a 
distributive share, 272 

What covenants will bar her, 273 

What is a performance of covenants to leave, &c. and what 
a satisfaction, 275 

If a feme covert sue for monies earned during the cover- 
ture she shall recover, if no pica in abatement, 123 

Feme may su^aron in her own name, 101 

A woman m&rries, her husband ilies from the country and 
remains for several years, in the mean time she marries 
another man and conveys to her second husband all her 
property ; she is considered as feme sole and had the 
right to convey. 405 

BEHAVIOUR. 

A prisoner acquitted of murder ordered by the court to find 
security for, 7Z. 74 

BILLinE^rrr. 

Must set forth that the will was proved and die executors 
qualified, 157 

Need not be served on a guardian appointed to defend for 
an infant> after his appointment, 23r 
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Any fact stattid in the bill and denied in the answer may bo 
enquired into it the counsel requ're it, and the court vriU 
not refuse to sui>mit it at an ibsue to the jury, 396 

BILLS cf EXCHANGE. 

If A have money \i'i»h B, and for a consideration paid, give 
an ordtr m C on B f .r SiO00,l>ut it was undcrs-lood be- 
tween A and C that B was to pay in a bill on N. w- Y(>rk» 
and the bill be accoidlTigiy d -liver ud, A is ascLlei of the 
hiil and nol liable, thou^ii it be nor paiJ, 277 

The damages jpen ior non-payment, &c. should be accord- 
ing CO ihe law of the place where dtawn, 280 

Wiihm what time notice to be given ot the non-payment of 
an endorsed note, 304 

What shall be reasonable notice to the endorser, of non-pay- 
ment hy the maker, must depend upon the local siiuaii- 
on and the respective occupations and pursuits oi the 
p.irties, 553 

What shall amount to a promise to indemnify the purcViaser 
of a bih in case the bill be not accepted, ibm 

Notice ol non-payment mudt be given to the endorser, and 
how it must be given, 4S 

Wiiat shall be rea5onal)le notice, /*• 

ir it want the vford^ for value received^ cannot have 10 per 
rent in protest, lOI 

Two partners draw a note payable to one of them, the plain- 
tiii endorsee may recover, 109 

BONDS. 

An endorsement made before the delivery is a part thereof, 99 
^signed to the subsciibing witness, and by him to A, can- 
not be recovered on if the genera! issue be pl^ded, 329 
If one surety be withdrawn that will vitiate the Wlble bond, 337 
If the iiubscnblrjg witness docs not believe the handwriting 
of the obligor, but that his o%vn name is of his hand writ- 
ing, and liiiit he never attested more than one paper sign- 
ed by the obligor, that is proof of the execution, 3SS 
That an action of debt will lie upon an instrument without 

seal, given for the security oi money, 396 

1 he hand writing of a .subscribing witness may be proven, 
when such witness refuses to attend, under circumstaaets 
of fraud, 404 

BOUNDAjRJES. 

If upon the face of the deed it is equal whether the line be 

hure or there, par»l evidence may determine it, 100 

Thence to a corner, how to b« unds;t stood, 3 
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DofTQ the river such a course, the river is the boundary, tT 

Must go QD with the liae till intersects the natural bounda- 
ry called for, ^ TS 

If a natural boundary be called for^ must go to that, disre- 
garding the course, 139 

If the jury doubt which is the natural boundary called for, 
they may take the arcificial boundary, if a former propri- 
etor considered it the true one, 14S 

If the line of another tract be called for, and the distance 
called for wiU not reach it, still we must go to the line 
caUed for, 160 

If the deed calls for such a course to a natural boundary, 
.and that course will not intersect it, you must go the 
nearest course to it, ^ 179 

If a course and distance be called for, and also the line of 
another tract, you must go f that, 183 

You may depart from a line described in a deed or a patent, 
to follow a marked line which the jury believes to be the 
true one, 354 

If a deed call for a line, and a course and distance, that line, 
wherever it be, is the boundary, S5S 

£a6t 17T poles to an oaiy thence southwardly the various 
courses of the river ; if there be an oak in the course 
before arriving at the river, you must stop at the oai, if 
from thence to the river, and along the river be south- 
wardly, ita 

So 50 E. down the creek, the creek is the boundary, 38d 

If a deed call for 80 poles and a certain tree as a comer, and 
such tree be at the distance of 160 poles, that shall be the 
comer, although there be proof that the surveyor, after 
making the corner^ cut off 80 poles to get the exact quan- 
tity, 301 

Any mistake or wrong description, either in the platt or pa- 
tent, may ilbt'ectified by parol testimony, 347 348 

If a tree be called for as a corner standing on a creek, and 
be found two or three hundred yards from the creek, and 
the creek be called for as the last boundary, the creck^ and 
from thence to the tree shall be the boundary, ZSO 

c. 

CAPTURE. 

Taking the vessel of a neutral on the high sea, as an unlaw- 
ful trader, by a belligerent, is only cognizable in the ad- 
miralty, 141 
CASE. 

If a man induce my slave who is a ferry keeper, to take ia 

G 3 
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such a loarl an was too heavy for the vessel, and the slave 
be drovvned thereby, he and his executors shall answer it, 340 
Whether case tor misconduct against a sheriff will survive 
against his executors, 853 

CESTJORAHL 

Shall go if t^c patty be disappointed of his appeal, 374 

The practice in, 365 

li th'i projjer proceeding to be relieved from error in at- 

tachmcnu ^74 

N .tice m\iJ g'ven of a certiorari^ within two terms, 156 

Is a proper remcrly wl.tr^ (he law does not allow an appeal, 245 
If a certiorari hr. ooiuir.ed on an affiihvit, statir.g the 
groundb of nrioving for a new trial which is not contradict- 
ed by counter aft'hvits, there shall be a new trial, 245 
If the plain jfi', in a cau*?e removed by certiorari^ will pro- 
ceed upon an issue, made upi)y direction of ihe court, not 
calculated to iry the merits, he shall not have a new is- 
sue. If he move fur another issue before irial, he shftU 
pay all costs, 96^ 
Fur a new u ial upon a caveat, 39 

CHATTELS. 

Conveyance «f t^em by deed for life gives an absolute pro- 
perty to the grantee, 110 
There cannot he a limitation over of chattels by deed, 181 182 
If tenant for life has threatened to remove them, he shall 
give Security, 562 
CHOSE EN ACTION. * 

Cannot be transferred, 88 

Sale of, by deed, does not estop the party, 39 

CLAIM. 
When an action is tantamount to a claim or entry, 590 

CLERKS. 

How to charge for words expressed in figures, t 

Ninety words a copy sheet, {h. 

CONFESSIONS. ' 

The con^rssion of one under whom defendant claima shall 
not bt received lo affect the purchaser under him, 28? 

One part to be takf n v>\\\\ ^^nother, unless the matter in a- 
voidance be di?provefi, f>r circfim stances in the confess!* 
on disprove the maiur in avoidance, 45 
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CONTINUANCE 

May be i^anted on the affidavit of any person as well as of 

the party, 154 

May Tiot, ^ 24i 

Coniiuuance jjranted on the part of state on an indictment^ 
upon the A torney-Oeocnil agrceipg that the ric^cn^lant 
may take the depoaiiiua of a malcrial witoess for him re- 
siding in 1 eancssee, 405 

CONVETANCE. 

If a conveyance be set a»ide in Equity, for misreprcsenta- 
tion in obtaining it, the grantee h\uA be alli»vt;d for the 
improvemeats he made, 290 

COSTS. 

If sugp^estion •f a death be made and not entered by the 
clerk, and a T^rit of cror be moved fcir, and an amend- 
ment to avoid it, which amendnirnt is permitted, the 
mover of the amendment shall pay cost'*, 17/ 

If a roan t^ke ^dvant&ge of another's perturbations, the per- 
turbed man shall pay cocts for sufTering him to do so, 218 

If dcrfendani £lc a petiiinn to act aside an iatetlocutory order 
or decree, he muet give sccurtiy for costs, . 221 

The assignee of ati unnegotiuMe pi! per lyho sues in the name 
of the payee or obligee, shail pay costs \i he fail, 305 

Upoa abattsment by death of the plaintiff, his executors are 
liable to costs, but they must be proceeded against by 

Shall not be paid by an heir or devisee, sued for specific 

performance of a contract made by his ancestor, S^^O 

Bi»th defcttd^Us to an injunction bill shall have costs, o62- 

COVENANT 

Cannot be implied from a deed conveying lands to a credi- 
tor to sell for his debt, 12f 

If lands be sold to A as far as to a certain line, then with 
that line such a course, and the course and distance will 
go beyond the line, defendant is not liable for the lands 
beyond it, 327 

WillVie on the condition of a bond, 339, 35 1 

CREDITOR 

Having obtained judgment against the executors, and they 
having withdrawn the personal estate, the legatees and 
heirs may be proceeded aj^ainsc jointly in a court of equity, 236 
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D- 

DAMAGES. 

If Negroni be sold and recovered from the Ycndce, thef 
, flh»U be valued as worth at the time of the recovery a- 

gainst the vendee, ^•^ 

For lo»» of the cargo by the misconduct of the captam 

should be according to the value at the port ol reception, ZS4 
Should be according to the value of the act when it should 

have brcn performed, , ^^^ 

If a sheriff seize property in cxecvtion, and do not sell it, 

damages shall be for what it would have sold at auction, 946r 

DECREE. ' 

A judge can suspend the execution of a decree as to one of 
the parties, till the Court of Conference say what wa« the 
mt^aning of the decree they have caused to be entered, SI 7 

Whether a decree entered, if can be altered on motion, »*. 

DEEDS. 

If the practice of A was to sell lands and deliver a deed, and 
tlien to lake back ihe same be tore registration, and keep 
it till the purchase money be paid, and the deed be lately 
delivered into the posscscion ol the purchaser, such prac- 
tice shall be admissible in evidence to shew that the deed 
in question was so delivered, SgJT 

A party to a deed is not estopped to prove it was delivered 
at another time than it bears date, ^ 15^ 

If a man encourage the making of a deed by a third person, 
he is bound by it, though it pass away property which be- 
longs to him, 155 

After signing, the grantor left it on the Uble all m^t, and 
in the morning he took it up and put it aw^ not a 
good delivery, 226 

Equity may decree one to be delivered up, ^ #*• 

If a deed give an estate to a woman during her life or wi- 
dowhood, the estate determines by her marriage, 254^ 

If it be so uncertain as not to specify what estate is grant- 
ed, or who is to take, it is void, /*• 

The assent of a grantee to a deed in his favor is presumed, ib^ 

A part of the deed, enabling the grantee to sell, after an es- 
tate created by a former part, is repugnant, and ought to 
he rejected, 255 

The deed of a feme and her husband, to which she has not 
been privily examined, is a color of title, . ih. 

A delivery of the deed to the purchaser^ and taking back 
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the same by the vendor before regivirati<'n, to at cure pay- 
ment of the purchase money, may pass ttie :itic irom the 
vendee, SST 

When A deed is registered it has rtlation back to the lime 
of delivery, 2S3 

If the defendant f(irmrrlv cUiimed by deed imde- the per- 
son the |jUintiff now tlaiir*K under, he ir,:iy now deny as 
against the plamrff, that such pcrsnn hud no tiiW, and is 
not estopped as jgamst the plair.iiff, though he would be 
if he had j)rv»du» ed thdt deed ou this tnal, £92^ 

Aq endorsement made, enlarging che lime for makinf^ the 
award, is valid, if the deed be dthvcred alter such new 
endorse intrnt, 112 

A deed ot mesne conveyance of lands, made by a feme co- 
' vert having no endor-^emcnt of the court or It rm in which 
it was acknowledged, though stated by an endorsement 
that it was ackno^viedgf d by the feme in court, cannotbe 
read in evidence, alihough an entry was hnnid in liic 
county court that such deed was acknowiedgf-d, 401' 

DEFAULT. 

If there be judgment by defjidt on a note, yf;u cannot g'vc 
evidence to shew the note ought to be rc-deii\ ered to ihu 
maker, ^S 

Upon a defaidt you cannot give evidence of an agreement 
for deductions t'» lessen the dn mages, J3<> 

Set a^'ide upon affidavit of mcriis aikd disappointment in 
making defence, Z7o 3r4 

DEMURRER 

In Eq-iity need not be set down to be nrgned, 1 jT 

If ihtrv.* be a dtmnn er :o pun and an isbue to anothrr p^irt, 
the parties must be rcaay to try the if^suc though the de- 
murrer be untier the consiuciation oi the court on a for- 
mer agreement, Z^^ 
DEPOSITIONS. 

You must pi eve the deponent sick, by some person other 

than the party who is to use it, 74 

tf taken by one person only in South- Carolina, shall be re- 
ceived, 163 
If the commissioners adjourn to the next dsy after that ap- 
pointed, and then take the dep<?sition, it is w« W 212 24.0 
If the commissioner be present, he may amend the caption, 2+4* 
Must specify the parties between whom taken, 20O 
If deponent refuse to answer cross interrogatories, or if ti.c 
deposition be in the band writing of either party, shall be 
suppressed 305^ 
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WhMher a notice to take deposittoQs may or may not be 
proven before the commifsioQcrs, 39/ 

Deposiitons taken i)y the one party and filed in court may 
be read by the other party without notice, 400 

DEPRETIATIOlf. 

Contracts in dcpretlated money should be sealed in favor of 
British subjects at the time'the contract was ra^de, 83# 

DESCENT. 

A son who inherited lands from his father, dies under age, 
without a child, or brother or sister, but leaving a mother, 
does she inherit these lands, 115 24f& 

DETINUE. 

A demand need not precede the action, tS6 186^ 

The pl;&intiiF must have a right of possession at the time cf 

the trial, ^ 1 8S 

Husband cannot sue alone for a detainer before the marriage, 16T 
Taking possession, although without right, will enable the 

possessor to maintain detinue when the property is gotten 

out of his possession, 22t 

For a detainer before the marriage cacmot be in the name 

of the husband only, 2Ji 30& 

DEVISE 

Of a Negro, and also of lands yir life j the Negro is for life 
as well as the lands, l6l 

Of tht use of a sUve to a widow, she may sell for the neces- 
sary support of herself and family, 129 

To A, his male heirs and assigns forever, ^nd lor want of 
such over vests a fee in the devisee since 1764, cb. 22, 130 

DISCONTINUANCE. 

The rcpresenutives of the dead defendant need not bcbro^t 
in in two Ttirms. 156 

DISMISSION 

Of a bill, unless upon the merits, is not a bar of a latter bill 
for same cause, Z7% 

DISTRIBUTIONS.. 

Advancement valued as worth at the time of adrancement| 366 
A trust estate in personalties is subject to 1 76 



TABLE OF THE PRINCIPAL M ATTERS, 

Eycry one who is heir by the law of the land is exempt from 
accounting for the lands given to him by his ancestor, 
the intestate, 2t5 226 

If the adntiinistrator purchase at the sale of the deceased's 
estate, for the wi^ow, he shall deduct the amount from 

. her share, though she has tracsierred half before the sale 
to a third person, 226 

The mother shnll have only an equal s!iare with the brothers 
and sisters of a son dying possessed of property he ac 
quired otkemisc than through the father, 6S 

DOWER. 

To a petition for, defendant pleads and goes to issue, 4 

Cannot go beyond the bounds allotted her, though she have 

too little* i6. 

If ordered to be laid oiF, and too much be allotted, upon af. 

fidavits proving the same, will be set aside, 181 

^idow may shew by affidavits two little was aUotted, and i 

shall be set aside, i5« 

Widow not entitled to damages for detention of dower 

lands, unless the husband died siezed, 240 279 

DURESS. 

Evidence cannot be given to prove that the sen of one •f the 
obligors was in duress, and that she executed the deed 
to procure his enlargement, and that the other obligor ex- 
ecuted as her security, 402 

E. 

E^ECTMEA^. 

May sue for a moiety and recover a third, 1 j*0 

If you sue for all you cannot recover part, 101 

Oa disclaimer, plaintiiFmay take out execution for the dis- 
claimed part, 150 
If the ouster be laid before the demise, the jury shall take 

notice thereof, and give their verdict accordingly, 220 

May sue for a ninth and recover an eighteenth, ^ 222 

If defendant defends for that he has brcn seven years inj>09. 
sion of, and also for some that the plaintiff has been in 
possession of, the whole defended for shall be taken as 
one tract, of which, as both have been in possession, the 
legal possession will deemed to be in him who had title, 235 

ENTRIES. 
The state is entitled without entry where an individual 
would be entitled by it, ^S 
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Iti^t cf, cannot be trarsfcrred, 1<H 

li a vender who hits Ivcn long out of possession^ make a 
cr,nvcyancc on ihc LnJ, thib is not a conveyance of a 
light ot" entry, 134 

If dclendani be in possession of a field, part of the lands 
conveyed to nlaiiuiirj di u.c liiUw of conveyance, the field 
dots not pa*^s, 24j» 

If dt-fcnJaiit defends for -rfll, wlirn the person who convryed 
was poiiiesscd of part, did not ihat g'»vc jA»ssc6SK>n of all 
to him, fft* 

Trustees of U«)u-er8U\\ out of possession, cannot convey 
lands in p'^s ics^.ion of anodier, 288 

If a vendor who has Keen long -ut of possession nnak« a con- 
veyance on tite land, ii in uol the convcj ance of a right of 
entry, 134 

E^UITT 

Bhail not be relief when defence was made at law, and by 
mlsappndiension of the law was ovrr. ruled by the Judge,* ZST 

Bill may be dismibSt-d for want ul Kquity on the hearing, 
though no demurrt^r for want of Equity has been filed, 13T 

Too late to ^ay plaint'ff has rcmcd} at law, if an account or- 
dered hath been taken, and excc^uion taken thereto, 17f 

Bill in Equity will lie against heirs and legatees where the 
cxecoior haih withdrawn the assets, after judgment a-> 
t^ainst him, irom the crc-ditor's execution, 986 

IVillset aside a bargain obtained by mistcpresention, 990 

If by misuke or unskiliulness of the drawer, a bond be 
drawn not according to the understanding of the parties, 
t'ne surety of the obligee shLill be subjected in Equity as 
far as he understood himself to be subject, 532 

%Vii) reimburse a defendant at law, who by judopnent hath 
been compelled to pay too much, he not having had no- 
tice of the intended proceeding against him at law, ih 

Jf plaintiff at law, on trial at law, eonc^-al facts ^vhich would, 
if known, have prevented recovrry, such concealment will 
he good grci:nd for coming into Equity, 342 

If a will direct-i the executor to sell lauds, Equity will enter- 
tain a bill to give a creditor sanisiaciion c»ut of them, 286 

One purtner n.t boinid at law 1 y the deed ot cnother, yet 
Equity will give relief agaii.at the to-parlntr net bound 
by deed, 393 

ESCHEAT 

A^ used in our a'^t of Assembly, embraces every act of pro- 
f*.i ty filiing to thtt siwU iur W4ii: ol' <m oivatr, 102 
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ESCROW. 

Cannot give in evidence delivered as an escrov upon the 

gener^ itaue, 146 

.DcNibtedy S2r 

fSTOPPALS. 

A husband as administrator ai B, may reeover against C^ 
Negroes which the wife now alive has sold and warrant- 
ranted to C, and is not estopped by the acts of his wife^ SOt 

If a party formerly produced a deed and daimed under it, 
he may now deny that the person whose deed at was had 
nnv title, S9S 

EVIDENCE. 

Hearsay of persons dead, good evidence of boundaries, M9 350 

Long absence and not being heard o^ is evidence of the 
party's death, 134 

Log book, evidence, 146 

The copy of any wridng eamioc be read, unless you have, 
given nodce to produce the original, ih 

A copy can only be read where me owner of the writing 
proves it lost, i&» 

After dedaradotts of thf party shall not be taken to explain 
his former transac^ons, 154 

The printed statute book is evidence of the law of Virginia, 1 74 

A record between A andB, not evidence against C but for 
a special purpose, 380 

The minutes of a couqt not mentioning administration to 
be granted, shall contest a paper under the attestation of 
th clerk stating that they were granted, IM 

parol proof, stating that administration was granted, shall 
not prevail to shew an omissioii or loss of the record in 
such case, iA» 

Protest, not evidence for him who made it, 213 

If plaintiff say, if you, die witness, and defendant, will prove 
the account I will pay' it; and on the trial the defen- 
dant proves that he and the witness swore to the account 
before a Justice of the Peace, tis proof sufficient of tiie 
account, SSf 

Absence for 7 or 8 years, and not being heard of^ is evidence 
of the par^s death, 2SS 

A sells to B a Negro, and C rscovers from B ; the record 
of this recovery cannot be read against A to prove C^s 
tide, but only to prove that B wai evicted, S28 S37 

And the amount of damages, 283 

A record of the proceedings against abaokrupt is good evi« 
dence in a court of the United Sutes, though not certifi- 
ed by the presiding Judge, \i attesssd iqr ^ ^^>^ *9f 
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Lo>8 of the orij^lnal may be proved by the plaiotlfT who 
would prove iht: contents, 35 f 

Declaration of one who has sold lands and conveyed them, 
cannot bt! c;iven in evidence to render the sale invalid, 293 

Cdpv of a will proved, unless attested by the clerk, cannot 
be gW't n in evidence, 385 

D -clani'iViS miJe aftfrr a p'ft, not allowable to invalidate it, 330 

Jf pliin.iffn privy to the destruction of a deed, he cannot * 
qive a copy in tvicLiice, 380 381 

D.*cUr-itioiis •d})(mi the time of sending a Negro home to a 
daiiijlutr, receivable to ascertain the parent's intention, 330 

What s!iall be proof of a bond, when the subscribing wit- 
ness btlitvcs his own name to be his own hand writing, 
but that the oi)ii gee's name is not his hand writing, 338 

An old survey between A and B cannot be given in evi- 
dence against C, 343 

A copy cannot be given in evidence upon a certificate of pro- 
bate and r^gisiratloa, where the law did not require the 
original to be registered, 351 

Cannot l^e received to explain the meaning of a written or- 
der delivered to a third person, 384 

If the subscribing witness to a bill of sale of Negroes, which 
18 los^, be d^ad, others may prove the contents, 351 

The private txaniinauon oi a ieme covert cannot be proved 
by p4rol, 68 69 

If the vcnde'' be sued, and give notice to the vendor, the 
record of the recovery against the vendee is conclusive 
cviJ«-n':e as to the vendor of the superior tiiie of the re- 
Cr)Vercr, 351 

The copy of a grant from the S.=^cretary's ofRce, which grant 
was not signed by the Governor c:innot be given as evi- 
dence of a ^;rant, but ii may as a circimistance to shew 
that there was ^jnce a g: «nt in exl:3ten..L', Z5S 

If a record be lust, whcihcr you may prove the contents by 
parol, 76 79 

To su|);)ort a sale made by execution, the judgment need 
noi be pr(;duc:jd, 80 8X 

Proof cF il.e h?.:,'[ writing of a clerk who is alive in a zao* 

Piool of ihc 1j.m,(1 wiiting of an instruracatary witness in 
anottjcr f/.a-.o, i } k' ' f^ 2S 

Examination of iiv; d-c j v eJ, not evidence, If made Cvc or 
six weeks btf^re i '^<^ dv-itr, 31 

E'iv an f ::3inir.ation mu^t lij i It^-h, 32 

On-r f - mon-.-v retiintJ is LviJtuce ol payment; not so 
ol an order lor g .'uu£, ' 7J 
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EXECUTJON 

Bonds goods, &c. from the teste, 59 

If a former sheriff has seizt d lands where there is personal 
pj\>})erty, and a new sheriff is ap))oinicd and (nen y^Ji.fa, 
isiat:s to him, he may and ought to seize the pcitfoiul 
estate to satisfy it, S6S 

The things lo be sold should be actually seized^ (;(> 

AbbrevidLcd not to be levied for the coats, 85 

Having been arrested on a ca> ia. simpiy will not discharge 
the defendant ; he might havs escaped or been discharge 
cd by the officer, 110 

KJi.Ja. blads from the teste, and such binding lasts a year, 354 

EXECUTORS. 

The executor is protected by the act of 1715, after seven 
years, notwithstanding the act of 1784, ch. a3, 222 

If there is no administrator in this country to sue, the act 
of 1739 cannot bar, , 378 

C<innot claim interest from a legatee upon the property de* 
livered over, 373 

If he plead plene adminlstravlt to A, and confess judgment 
to B^ and at an after tV;rm move for leave to picad the 
judgment to A, he shall be allowed to do so, 133 

If executors be directed to procuue the emancipation of 
slaves, and if they cannot then the slaves to go over, they 
must do so in reasonable time, otherwise the limitatioa 
over shall take place, 134 

Executors plaintiffs shall give security for costs as well a» 
other persons, 

If an executor be sued in three actions and fail to plead « 
want of assets, and two be decided against him, he »hall 
not be allowed in the third to plead a want of assets, 155 

On the plea of pkne adminhtravit^ the executor need not 
prove the debt, but only the payment^ and the plaintiff 
may shew if he can that the debt v/as not due, 159 

Shewing the bond to the executor is notice of a specialty 
debt, and he must not pay simple contract debts after- 
wards to the prejudice of it, /i. 
' Proof of simple contract debts, before a Justice of the Peace, 

is of no use, ih. 

If an executor advertise in a newspaper printed within the 
county, that is equivalent to advertising at tveo or three 
public places in the county, 101 ICi 

Executor de son tort cannot transfer property by a sale, 179 

Executors are liable to an action if their tesutor has seduced 
away a slave, 183 
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If a debtor give Negroes to hit toii*iiiJ«w, wtio teHs then, 
aod afterwards the father dies^ and the aoo-in»law he* 
comes his administrator, such Ne^oes shatt not be deem* 
ed assets in the hands di the admintstratoTi 919 

The act of 1715, ch« 48, sec. 9, is not repealed bjr 1789, 
ch. 33, sec. 4. ik 

Oo pkne adminUtnmi the administrator need not produce 
tae subscribing witness to a bond or note given to him by 
the intestate, any other person will do, S80 

If after the executor pleads, other plaintifls obtain judgment 
which sweep away the assets, he shall be permitted to 
plead those judgmenu when the suit is called for trial, 281 

If defendant plead the actof limitations, and plaintiff replies 
that the intesute assumed within three years, proof that 
the administrator assumed within tlu-ee years will not 
be admissive, 282 38S 

li the tiXccutor purchase at a sale of the deceased's estate, 
made by the sheriff, the property is changed ; secus if not 
sold by die sherifl^ 2M 

If the ezecutOi commits a divastetirit^ he and the heiia may 
be proceeded against in tqutt) jointly, 286 

Nut entitled to the surplus w.;«*re :he residue has been given 
to a legat«:e who dies in the life of tht testator, 299 

Not entidcd to an undisposed surplus since the act of 1715, 
chap. 49, 500 

A judgment in Virginia agunst defendant as executor, to 
be levied de boma testatoris, is a proof that he has assets, 
and judgment here shall be given against him de htmis 
propriis in debt upon such judgment, 801 

The executor may pay the deba out of the undisposed sur« 
plus though there be a clause that after debts paid he ^vca 
his hogs and cattle, notes and accounts to A, ao# 

If he, under the act of 1715, deliver over the property to 
the legatee, execution againat the executor cannot be le* 
vied on it, the legatee must account to him for the value, 805 

An action of debt suggesting a devastavit will lie upon a de- 
cree of the Court of Chancery in Virginia to be levied 
dr bonis testatoris si^ tt si non de bonis propriis^ 880 

Cannot (dead judgmenu obtained against him since the last 
continuance, ZZS ^Z^ 

Set. fa. is proper to shew cause why esecutioii should not 
be d!r bwiis proprUs^ 377 

Cannot purchase at his own sale, 1 2 108 109 

Fi^fa. to levy dc bonis propriis oug^t not to issue till a re- 
turn of nuba bona^ 118 

When a specialT^.^o. ahall issue on mttta bona returned, 125 

An executor b not compelled to try an baue at th« aaflae 
term in which it ia made upi 40A 
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An admioistrator is coiuinaeil in court till the heir comec 
in by scire facias^ where a judgment was bad of fully ad- 
mioiaierfta, beiore that cimis in another action against the 

. administrator^ 4M 

EXECUTORT DEVISE 

To A for life, and after his death, to R» his son and his heirs^ 
and if he die without iasue^ to bi6 brothers and sisters 
then living, is a valid limiuiion, 375 

To A and her heirs, and il she die without heirs of her body, 
being a limitation of personalties, is too remote, 346 

To A for life, and after his death to John, son ot A and his 
heirs forever^ snd if no heir then over^ b too nsmote, M6 

R 

rEE SIMPLE. 

If a charge be hid on the devisee which may be a loas to 
him unless he have a fee, he shall have it| \t% 

FERSTMAir. 

If a man^s slave usuatly acts for him as a ferryman^ the mas- 
ter is obliged as a common carrier, S40 

FOREIGN LAfTS. 

Whether the bankrupt laws of a foreign country affect goods 
here, 8tc. St 

FORGERT 

Of bank bills, how the falsity of the bills to be proven, 979 

FRAUDS. 

What are marks of fraud, 136 

What is a fraud, lOi 

A sale by an officer so made as to cause the goods to pro- 
duce less than they otherwise would, auu this to the pre- 
judice of another creditor, is void, 70 
Kot taking possession of goods sold is only evidence of a 

fraud. 334 

A contract in fraud of creditors cannot be enforced in E- 

it. 



quity. 
If defend 



lefendant purchases at a low price and promises to return 
the property when plabtiff can reimburse him, he shall 
return, 
A conveyance cannot be deemed fraudulent to deceive ere* 
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ditor9, unkss it be proved there was a crtdiior to be de- 

frauded, 29f 

One who is party to a fraud cannot ailedge it for the purpose 

ol' avoiding its tfFects, 3S9 

Party to a fraudalent contract shall not be relieved against it^ 349 
If the party intended to be defeated was not a cn:ditor^ it 

cannot be fraudulent, iK 

Vendee not keeping possession, is a strong badge of fraud, 59 
But it is only a ^sign of it^ ib» 

Fraud as to creditors is so as to purchasers, 60 

Fiaud, in what cases such, in procuring a bond from a 

drunken man, 394 

G. 

GAMWG. 

If money won by gaming be paid, it cannot be recovered 
back by the loser, tZl 232 297 298 

GAOL. 

Debtor shall be carried to the district gaol, where county 
gaol is insufficient, 17 

GIFTS. 

Sending property to a daughter married, and that contkin- 
ing with her is proof of a gift. 72 154 

A symbolical delivery is good where the things given are 
not present to be delivered, 293 338 

GRANTS. 

What is evidence of, at the common law. If 

Obtained otherwise than the act of 1777, ch. 1, directs, are 

void, 98 

May be presumed from great length of possession, 128 147 
Cannot be presumed from the admission of the acfendant, 

that the lands once belonged to the plaint) fiT claim ing as a 

grantee, 28»' 

Whether a grant of money to arise from the sale of lands, be 

a grant of the lands, 389 

GUARDIAN. 

The court in appointing one, not bound in any respect to 

regard the choice made by the ward, 335 

How to be appointed to defend a tail for an infant, 74 
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H- 

HEIR. 

Whether a creditor is bouad to sue the executor before be 
can sue the heir, 2 IS 

If the heir plead nothing by descent on the day of the scL 

, Ja, is it a good replication to say lands did descend to him 
or were devised to him, i87 

Whether judgment upon scl.fa. against the heirs after fully 
administered found for the executors, be against the 
lands in all cases, or against the heir in some cases de bo- 
nis firopriisy ihm 

Whether a plea to an action against an heiri that the exe- 
cutor has assets, will exempt the heir, 218 

The heir may be Erst sued for the debt of his ancestor, pas- 
sing by the executor, 128 

The word heirSj when used in a disposition of personals, is 
a word of limitation, and vests the absolute property, 154 

An entry or claim to avoid possession is unnccessy where 
the possessor deliberately avows or asserts to the title of 
the claimant, 294 

If the heir pay debts of the ancestor, so much of the lands 
as such payments are worth, shall be deemed to be pur- 
chased by the heir, and shall not be aifected by other 
debts, 231 

If part of the lands be sold, the heir shall be charged accord- 
ing to the value at the time of the descent to htm, ib* 
If a wilt directs the executor to sell lands, equity wiU enter- 
tain a bill to give a creditor satisfaction out of them, 28S 

When brought in by scLfa. none need issue against the ex- 
ecutor to bring him in, 359 360 
If an heir sell aftei; judgment against an executor upon the 
plea of flcne adrninistravit found for him, and before the 
ucUfa. against the heir, the vendee may in the name of 
that heir in a plea to the ^ci.fiu stating assets iu the hands 
of the executor, 291 
If the htir plead nothing by descent or devise, and that be 

found against him, the judgment will be de bonis proprllsy ib» 
Lands must descend to him from his ancestor, to which 

that ancestor had title to m;ike him liable, 326 

A deed shewn by a plaintiff, from an ancestor to the defen- 
dant his heir, is a proof that the defendant had the lands 
from the ancestor, it^ 

HOMICIDE. 

It is justifiable to kill a slave resisting or oiFcring to resist 
his owner by force^ $^. 



J 



TABLE OP THE PRINCIPAL MATTERS. 

What provocation to the case cf aalave killed will reduce to 
maoalaagbtcr the offence charged, 79 

L 

INCREASE^ 

Md infinitum hilm^ to the estate of the testator, owner of 
the original stock which has not been sold, Mf 

DTDicTmirr. 

IT an Indictment for murder describe the wound as given in 
the brest^ leaving out the letter a^ tis fatal, 140 

Should state in wh^m the property of the thing stolen was, 163 

What is ioformality or refinement, ii» 

If an indictment be found on the oath of an interested per- 
son it shall be quashed, ^ 340 

If the court can see that no judgment can be pronounced in 
case of a conviction, shall be quashed, S5S 

A former conviction for an offence of another denominatt« 
on, grounded on the same iacu as these now relied on, is 
a bar, S 

For stealing a slave, need not say with intent to appropit- 
atci Sec 104 

Will not lie for an offence committed beyond the lioiiti of 
this state, 79 

INFANCr. 

If a person just come of age will make oadi that the defence 
made for him by his guardians was not a good one, the 
hearing snail be put off till he can put in the ri^OMf 17t 

INJUNCTION. 

To an administrator who had not given security, not to re* 

csive more of the bond debts, 8S 

Whether goods seised in execution are to be returned on 

injunction issuing, 81 

Shall not be iBsued against costs if plaintiff at law has incur* 

red them by bringing an ejectment where he 'should have 

sued by bill in equity. 38S 

Is not to be granted so as to stay trial or entering op judg* 

ment, ^ ^ 346 

Will lie against a bond anconscionable and without an ade* 

quate consideration, 384 

Shall be dissolved, the party iu>t having endeavored to have 

the bill served, ^62 
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Affi lav'ns may be read la support of an injuactiga against 

tijc answer, 13a 

I.ijuictio^i ciAHiiot utf dissolved but on the answer of the dc- 

Mu]d<>t, 151 

Jf 4n ii.j'iiction be dissolved ilic money shall be retained in 
tlie oiii:e, it an afii iavit stale c:rcum*itanc«^s to render it 
douKiul wu^ibcr t'le same may l>c rfcovered out of the 
CMair wftl.e jLlcndinl sh yiilJ the lecrce be against him, 219 
If pia.irinFm >vcs u.j conthiue m r to ri: v- i: m^'le perpetual, 
an'i ''cfc:i.i.int*s death is suggestt-il, that sLail be tried 
imt'tuitt, iinler:> the court be saiisficJ that there is a 
sUuii^T piooal)ll»ty of his draih, 23/ 

Hj.vio proL^t«l waen j»4aiiiiiir ^id not ni:ike the admlnis- 
trator -tp-^*y so as to ^ivc niin ^ii u^>pQriuai:y to aiibwtr 
and dissolve, iim 

If an inj inctif>»n cause he not proceeded in within two terms 
. after the diisolu ion, h U siuil be dismissed, 293 

A.)i)lyinsr for a dedioius within the time is a proceeding in 
U)c cause, ibm 

IXfAILS. 

If an int **1 e x;jire Sofore 1 7S t, and the remainderman enter 
bfforf, and is dispossessed by one who pir chased from 
the tennint in till, and remained dispossessed iu 1784, he 
cannot rt.-ci>\ ir, 142 

Tjie issQi in t:i"l, and no( the ex-cutor of tenant in tail, is 
entitled to Nv'uroes intaiicd in Virginia, 173 

Wiiat words create one, S88 

I^^'EREST 

Shall be according to the law of the place where the contract 

is made^ 5 

H nv calculated, IT 

Jadgment does not draw interest unless sued upon, 26 

Promise to pay without interest ai the exptraliun of seven 

years, slull b^ paid from tlience, 28 

Wrfcn it accrues on a note pay;i'.le and not said when, 52 49 
Not allowable on bonds caiii.d beyond sea, 103 

A paviUL'nt goes in the first .iace to disd'-arge the interest, 

and the balance of the payment to the principal, 152 

Jlot allowed on a sci.fa. to shew cause why au execution 

•hould not issue, 370 



yomrENAifcr, 

Severed by the act of 1784, also by the marriage cf one, f f 
YftAi words mi^kc one ^ wb^t not, 15| 

Id 
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JUDGMENT 

May be set aside on motion at any time^ if void or taken 

irregularly, 75 

Reasons in arrest of, how to be filrd, 128 

Evcr>' judgment is presumed fair til! the contrary be proved, 13S 

Though irregularly entered, cannot be set abide at an aittr 

term, 240 

JURISDICTION. 

If the cum recovered be less than £^. 50, nonsuit must be 
entered, * 5f 

How the defendant should plead, when sued for a sum un- 
der £. 20, 

County court wilt not order % nonsuit if the sum be reduc« 
cd imder ^- 20 by set ofFs ; scciu if by payments^ 11 f 

yURT. 

If a trial be by 13, it is void, 113 

If a prisoner challenge the 36ih juror, the challenge shall be 
disallowed, 140 

If two of the jury retire without leave on the trial of an in- 
dictment, but do not speak with any person, and that ap- 
pear by their affidavits, it shall not viiiate the verdict, 23S 

If a jury have decided that 16 years acquiescence is proof 
of payment, and they are called to try tke same question 
in the next suit, upon another bond, between tlie same 
parties, it is no legul objection to them, ib. 

In a suit in equity who shall apply the scale of depretlatiod, 
ihe court or jury, 240 

L. 

LANDS 

Cannot be sold by execution against the administrator, IS 

The private examination of a icme coven cannot be pro%'ed 

by a parol, 68 69 

If the purchaser of lands die, and the lands escheat to the 
University, the trustees shall pay the residue of the pur- 
chase moncy^ 130 
LAW OF THE LAND. 

What It means, 142 320 321 322 

The legislature cannot make a law to deprive any man of 
t^ his property, 143 

LEGACIES. 

If the administrator promise to pay one as soon as he could 
»ell, &c« action at law lies, 15S 
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tfgitce not chargeable with interest upon the value of the 
property delivered over, t73 

LIBERTIES. 

The meaning of this term, Zfli 

LIMITATIONS. 

•The act of 1715, ch. 48, sec. 9, is a bar in favour of heirs as 
wt-ll as of excciftorb, 344 

If the fiist seven years cannot be computed under the act of 
17J5, ch.-48, sec. 9, ihe next scv.n may, 344 345 

A new suit commtnc« rl above twelve months after the non- 
suit in the foimcr, sliall the time incurred during the pec* 
dcncv 01 the formt r be ctMinted, 63 

Whcfi it once begins to run, rnus on, 5 6 

Wh4i acki^owlt (i^nient w'U t«ke ihc case out of the act, 6 

An admission by the txc cuter may be replied to a p]^ of, 
by the executor, ana will tkke S.iic case out ol the act, 7 

I will settle with Imn, ti^k* s the case out ol the act, 18 

The act, when ii begti.s lo run iu luvuur ol those who drew 
soldiers pay, 129 

' It there he a hand, the act begins not to run before the tim« 

ol its discovery, |4» 

Will not bar an action fcr mt sne profits, if cojmmenced witbm 
three years afu-r the drlt rminaii'^n of the t j«;ctment, 145 16^ 

Begins to run only from tike time ot obtaining administra- 

tlQD, 147 

The act of 1715, ch, 48, sec, 9, limiting a time for the de- 
mand again t the estate ol drceasto persons, is not re* 
pealed by the act of 1769, ch. 23, sec. 4, 221, 

The purchaser of a chose en action surs first in his own 
name, and the three years expire, and he is non-suited, 
and then he sues in the name of the vendor, the former 
suit shall not suspend the act as to ihe present plaintiff be- 
cause there is no privity, 234 

If the plaintiff exhibits an account, in which he gives credit 
for an article, within three years, and the defendant claims 
it and endeavors to prove it to be of more value than is 
stated in tiic account, that takes the plaiutifl^s whole ac- 
count out of the act, 243 

If a trespass be be^un by entering on lands above three 
years before the action, and continued till the action, the 
plaintiff is bound, for the action is founded on the first 
tortious entry, 298 

Act of, which make no exceptions, can have none made by 
the Judges, ^ 
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If part of the seven years elapse during lofa^r y, mu-i he en* 
tcr wiihin three y. ars after Uifancy, or I . tore ihi i^ vcq 
c mpletctl, or bcfoic seven years next ^i»cr coming lo 
fcllage, 20» 

If ai) aciiou abate or oiherwi^** g'> c ff, and \it not jo-rc ntiru- 
cd w'tthio a }ear, all the time of itb ptndcnc} bhail : e 
ccmiittd, 3t>6 391 

W^.at is an account current ho as to prtveat ihc staiutc uc 
limi;a;ioQs from attaching, 394 

M. 

IIALJCIOUS PROSECUTnir 

In action for what dclmdart swore on the trial of the In* 

dictment, may be g;\cn in evidence for biio, 2*> 

Waac arc the rcqui^itcb. to suppc ri an action for^ C# 

ILUiRIAGE. 
Whatiiapmofof, 4 lOi 

Ij defendant \\rM agreed to marry the pla'intiff, and after- 
ivardo^ discov;:rb that she is an unchaste woiaau, that rc- 
lca;».s him^ ZS% 

jflERGER. 

If A have a tlfe estate, and B in fee, and the former '■^rnd * 
the sluve lo»live with the latter, his daughter, this j:'li of 
the life estate, if A dits, does not mt.^e said life cbtalc 
in the fee^ because not cbtatc tjus Lcm gencrcs^ iBf 

MESNE PROFITS. 

If l:her!im tencmentum be pleaded to an action for, and plain- 
tiiF reply the judgment in ejectment, and the term was 
expired when that was entered, it was not ajmigment 
for the terra, and su the dcitudant is uot estopped to plead 
Lberum tenemcntum. 381 

2J0RTGAGE. 

When another sum shall be tacked to the mortgage, 29 

Huw an absolute bill of s^ilc turned into a mortgage^ S6 

KEIV TRIAL 

May be granted without r^ q lii ing the party not to take ad- 

?auag:: ol tUti act of hmuatio^is 535 

S u;l ntjt be granted if jus ice is done by the verdict, 1S2 13t 
{i tcaciinony be produced which the opposite party was not 
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iriprized of and can answer by other testimony, new trial 
soi^U •)€ granltd, 135 

B cause eviJcnce given of facts not stated in nar. 1C2 

IVliUon for, may be made at any time before judgment on 
the verdict, " 2^0 

Mny bo granted after a new trial, 224 

I: h:) utKxpccted objection bo made at the trial, there shall 
bj a ntfw trial, 249 

Siuti n^t be granted because one cf ihe jurors was not a 
Ir.'vliolder, 29g 

Shall iKit be granted because testimony the plaintiff relied 
on wan rijv-tud, altho' the cbjtcnoa to itstimony cou!d 
be rcmovoJ by new security f^r costs, andalLhcugn plair. 
till 'a counsel did not know till the objection was made 
that tkc \y'itness was surety for costs, SOO 

If a plaintiff having heard the opinion of the court suff*. r a 
ijoii juit, new iriai shall not hr granted though the upin'^oit 
of the court be wrong, because the opinlou was given in 
the action nrxi before this, 2M 

Siiall not be granted if plaintiff press for trial and it is found 
on trial that the testimony he relied on cannot be receiv* * 
ed as he expected it would and he be nonsuited, 290 

A new trial will not be granted when the plaintiff was non- 
suitc* J on tilt; trial for having an attested copy of a bill of 
S4lc ior a Ncgroy and did account for the origtDal, 40S 

N. 

NOTES. 

In d«^clHring on a note drawn in South-Carolina, the narra^i 
tive should state that by the law of South- Carolina such 
note Was negotiable, and that it was assigned to the as- 
signee who sues, 24S 

A note attested by a witness who was present at the signa- 
ture, but did not subscribe as a witness till some days 
after, cannot be proved by that witness, 132 

T»> pay money dischargeable in specific articles, notncgoti* 
abL', and the considtration must be proved, 1^0 

I;' the endorsement state that the endorser shall be liable in 
case the maker prove insolvent, he is not liable if the ma- 
ker go to yrisou and give security for the prison bounds, 25S 

NUISANCE. 

What ou;»^t to be the measure of damages in actions of nui- 
sapce, brought for ovcrfljwing the plaintiff's landS| 8S9 
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A'UXC P.IO TUXC. 

If the clerk omit an entry, it »haU be made nunc fro tunc, 37C 377 

o. 

CINDER. 

If an order be ma'^li nislm cqiity, directing cause to be 
shewn at ntxt urm, an.l no ci usj be then tiu wu, it is to 
be coiibidcrcd as iibsulate atlcrwarcls, 17S 

oiv2:er axd master. 

T\\e owner tnust f ay r!ama-t£ if t'le caj'ta'm ti.ke afoll prrce 
and stow upon dvtk^ uiiU ihe cargo so stuwcd be thereby 
lo>t, 349 

Whether luUe at ]a\v to an aciicn by each freighter when 
the cargf) is lost, 386 

The owmr is liuljle [^r the m;«iconf^nct of the captain, 334 

The owner is disclia.gid tV<.'m U',s rubiiity if he hiis parted 
with the coQtroul aud ma£.a^cir.;:ni to the captain, /&. 

P. 

Parol evidence allowable to ascertain the land meant in a de- 
vise, 39 

PARTIES. 

One surety for costs may be proceeded against in the ab- 
sence of tl^e O'licr, 157 

Court will not proceed \vhcn only some of the defendants 
are ia court, , 1S% 

PARTITION. 

D. vise of three lots to A, B, and C ; A dies ard his part 
descends to B, who stlh two of the lot?, and ihe other is 
left for a great length of limf-, this is a partition, 75 

FjLRTNERSHIP and PAR'TKERS. 

• One partner may bind another by signing a bond for both, 23 
He cannot, " 99 

Jf one dirs and his executors be sued, proof of the survivor- 
ship of lh<; other on the trial proves the cxecutots not li- 
able, there newl not be n [lea in abatement, 104 
If the partntrship be dissolved and a receiver appointed, a 
debtor knowing ibcreof caunot pay to one of the partners, 133 
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PAIVIENT. 

iCeep'tij^ a note so lon^ as'to m -ke it his own, is a payment, 4-7 
PuinlifT iXiAV anply the payment if 'Icrfcndait fa'l; t:) do it, 385 ' 
If the admiaisirutor cf the debtor b.^ the cx-.u or of the ob- 
ligee, anl have assets to pay iht debt, it is> pa\ iner*t, 343 
When it shiM be prtsu!ii<rd, 241 
When tw-uty years 4^ q livsrmce iii pro ,f (^F, ISO 
Notes rco.'vcd in ^)»; luju: siuil b^ cjditcd on the day of 

the reci.Mpt, 152 

If the nute be made the rece'vu^i by d^lay, the credit shall 

be from the tini:^ they wtre maiLi ho hy djlay, iJ. 

la a bond for the delivery o!' tjbacco, how it shiiii be valued 
when it becomes delivered, 395 

' PERPETUOrd REI MEXSORIOHL 

Bill to perpetuate testimony will not lie when tlie plaintiff 
ia out of possession, 289 

PEPS017ALS. 

Conveyance of them by deed for life ^ives an absolute pro- 
perty to the grantee, 130 

Cannot be a litnitation ovi^r by deed of personals, 181 

Alf tenant lor life has threatened to remove them, shall give 
^^ eecurity for their forthcoming, 362 

PETITION, 

Is proper to procure the reversal of an interlocutory decree 
wroDgiulLy made, the cause yet pending, ITS 

PLEAS and PLEADIUGS. 

They shall be amended where the ficis are not sufScicntly 
stated, • 17 

The replication -supposed to be fded is also supposed to be a 
g^neriil, not a special one, 135 

Wbtrre a f.%t cial r -li :.»non is necessary to brln;^ the merits 
of the case before the court, the court will permit an a- 
mendment o:' the p'kradmgs ib. 

Demurrer may be withdrawn when a material fact is neces- 
sary to be introduced by plea, and the pleadings may be 
amended, ICS 

PL A canoot be added after the jury are sworn, l-i> 

A 111 eluded after a new trial granted, 16 Z 

Hv. plication entered generally u understood to be a general, 
not a special ouc, 220 
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It is not of course^ after a cause is continned, to amend the 
pleadiog;!, an affiJavit must shew the necessity i€>r it, 230 

Plea ia Equity of another suit dcprndiog lor the hame 
cause shall be referred to the master, 244 245 

If defeodaat plead judgments and no assets ultra^ replica i. 
on thereto may cither be 132^/ tie! record^ or assets ultra^ 
or pcrfraude^riy or other fact properly ti iabic by jury, 378 

An irregularity committed by a clei k in entering the \ erdfct 
will not misc a presump:ion that judgment ifi not on the 
verdict, wbm 

PLENE ADMINISTRAVrr. 

If the jury do not give a verdict on this pica in the first ac- 
tion» but omit to speak of it ia their verdict, it may be 
pleaded to the scL/a, 10 

Court will allow it to be pleaded at any stage of the pro- 
ceedings €T 6B 
POSSESSION. 

Pv.>s*#ssion will not give title unless accompanied by a co* 

lo«irt»f tiilv, ^ 114 

B )ad for title is not a colour of title, 104 

What c.'iour of ride is sufficient, 98 

Th*? ot^e in actual pobscssion of the part lapped over upon, 

is the Ic^.tl possessor, j^^ 

Getting tar upon land, whether it be a possession, re' 

What poMHession gives livle, 59 69 

What is a coDsiruccive cue and what is such an one as will 

barplaim./r, . 4 H 

What is a colour of title, 12 

What will give title, B7 Sf 

Colour of title must accompany a seven years possession to 

make title, . • ' 57 SOT 

Possession must be by his servants, slaves or tenants ; feed- 
ing hogs, building liog pens, &c. or cutting wood, not e- 
nough, 57 114 

The possession must he continued, ibid 

If two patentees have patents which cover in part the same 
land, and neither he in possession of that part, the pos- 
session is in him who has the elder title, 114 
If one settles down upon the part covered by both patents, 

he is in possession, 114 ITS 235 

Of part,*js so of all, 345 

Without colour of title, will not make a title, though con- 

tinued for 7 years, 154 223 

The possession of the defendant for seven years, must be 
an adverse one to bar the plaintiff, 1^ 
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I^nures to make g;oad whatever imperfect title he has, 235 

For seven ye^irs ia order to give title to the possessor, must 
be adverse and with color of title, 33Q 

Jf plaiotiff after coming of agf , within three years enters 
upon part of his land included in a large tract, but not 
upon that part of the tract which is occu[>ied by the de- 
fendant that will not avoid his possession, 2B5 

If he claim the (and in the neighbourhood settled on by the 
defendant, and the defendant admits his title^ that will 
not avoid defendant's possession, H^ 

If part of the seven years elapse during infancy, must the 
party enter or claim within three years after coming of 
age, 394r 

An entry or clarm to avoid possession is unnecessary where 
the possessor deliberately avows or assents to the tide of 
the claimant| liw 

PRESUMPTIOir. 

Consent may be presumed from acquiescence^ 79 80 

Grant presumable from long possession, 123 

PRISON BOUNDS. 

Bond to keep, need not be proved by the subscribing wit- 
ness, 69 

PRISONERS 

Arrested on ca. sa. should be carried to the district gaol, 
where there is no county gaol, 139 

. PRIZE. 

If a vessel be taken as prize and not carried in for condem- 
nation, the captain must still be sued in the admiralty, 141 
Trover will not lie for goods taken as prize on the high sea, 40 

PR0CES3, 
If one be taken and process continued against the others to 
the pluries^ you may then proceed agsinst those who are 
^ in court. 70 

PROTEST 

Cannot be evidence for the captain, 392 

R. 

RACING, 

Must prove he carried the weights through the paths, 36$ 

Plaintiff entitled to half, the race was not play or pajT) and 
the other fails, 461 

K3 
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I r to be run at A's quarter patbS| need not preve he actual- 
ly did run a quarter, MM 

If to run a burse owned by persons in F. and there be two 
owners, one of thena in W. that horse will u^^ answer 
the contract, f5. 

If not play or pay, the party refusing or failing pays hall^ 354 

If the anicles specify the sum and nothing more be said, 
parol testimony may prove it to mean ready money, and 
then a bf>nd for the sum cannot be proceeded on, fur parol 
evidence shall not be admitted to prove the bond to have 
any connexion with the articles, 35IP 

If play or pay, and the horse of one dies^ that will not ex- 
ruse him, 161 

Wnere weight is to be carried, the weighing must be pro* 
ved, 171 

Where one part of the agreement is to give bond for the 
money b\ 10 o*c\o( k the next day, and one of the parties 
fail to apptar by 10 o'cloc k the next day to give it, the o- 
thcr may declare himself nff^ 17# 

If the articles specify the turn, there need not be bond, 3S4 

In an action of debt upon a racing bond, not expressing whe- 
ther it was a play or pay race, no recovery can be had ; 
but a recovery may be had in anotlier form of action, 40i 

RECORD. 

The record of the judgment is that which is referred to by 
the plea of nul tiel record, not what is stated 4n the ca. sa. 139 

If upon the plea of nul tiel record, the judgment declared 
on be informal, but the record say judgment accordingly, 
that is enough, ^^T 

REMAINDER 

Of a personal chattel cannot vest in the husband by marriage, 1 8f 

^Not apportioned though premises be burnt down, S7 60 

REPORTS. 

Exceptions allowed to he pui in to a report filed three terms 

agot ISf 

Nw exceptions allowable unless the evidence offered to the 

master, I75 

Unon evidence discovered, which was not o£fered, you may 

have Itave to go before the masier, I*. 

If a j»artirular item not excepted 10, CAnnot receive evidence 

to impeach it^ ij^ 



/^^ 
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Bf ast state every thing the reference directi, 132 

IVhen and how to be made, 22 

£xceptions must be filed during the term thcjr come in^be- 
fore or on the last Equity day, 12§ 

REPUBLICATIOlf^ 
What amounts to, 33 

REPUGNANCE. 

What words are repugnant, what not, i8t 

RIOTS. 

If one of several be convicted, the others not yet taken, he 
may be punished, iS 

s* 

SALE. 

Acquiescence will confirm a sale of the property of the per- 
son acquiescing, 79 80 

A bye bidder who is to run up the price, and who purcha* 
' ses^ shall hold the property against the person who tm- 
ploytd him, 828 

Whether an executor may purchase at his own sale.— -See 
Executors. 

Whether a sheriff may,— See Sheriff. 

Whether a bid by a person, made at ihe sale of an intestate^s 
property by the administratc^r, .shall be dctmcd a ^ale, 
wheii the bidder fails to give bond and security accord- 
ing to the terms of the sale, 395 

A Negro sold as a security for money only, but redeemable 
within a limited time, Equity will compel the rr-deliverv, 
accounting for his yearly value, deducting from thence 
the money loaned and interest; and after each value shall 
be ascertained, interest must be paid on such yearly value 
from the time' it becomes due, 405 

SCIRE FACIAS. 

If there be an entry that execution is not to issue till further 
order, and twelve months elapse, there must be a set. fa, 136 

ScLfa^ to shew cause why execution should not be de bonis 
propriis need not suggest a devastavit returned or found, 271 

SE^JJESTRATJON. 
When it may Usuci if^ 
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SET OFF. 

One judgmeiK flMy be set off agaiost another^ 15 

SHERIFF^ 

Cannot purchase at his own sale, S36 

Must advertise 10 days, ibm 

Must scU at public auction^ i4. 

SLArES. 

One detained as a slave sutrs for his freedom, the owner 

shall not give security that plaintiff shall be iorthcomlng, 
unWss affidavit be made that he is abuot lo send him a- 
way, ^ 12r 

A sluvc may be killed if he resist his master by force, or 
offer to resist him by force, 55 

Bill of sale of slaves need not be a'trsted, 62 

As to a purchaser, a gift set up agaiiut him must be by deed 
registered, 6r 

If no purchaser, not necf ssary, 87 

Conveyance of, by deed lor life, vests the absolute proper- 
ty in the grantee, 130 

If slaves be directed to be emancipated, and if the executors 
cannot procure their emancipation, then to go over, such 
emancipation must be procured in reasonable time, or 
the limitation over will take effect, 134 

Being black is in general, evidence that the black person is 
a slave ; not so if he be ycMow, 170 

If a person who sues for his freedom is imprisoned by de- 
fendant, he shall give security to let him at liberty to pro- 
cure testimony, 345 
SUPPLEMENT. 

A supplemental bill may be filed after a decree, reacrviag 
some matter for further consideracioa, 157 

SUPREME COURT. 

If either party move for the cause to be carried there, and 
the other makes affidavit of his insolvency, court will or* 
der surety for costs, as a condition, 178 

SURETT. 

One only cannot sue his co-surety, at law, for contribution, 189 

SURVET. 
If a continuance be moved for because the trder of survey 
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was not executed, must ahew by affidavit the survey is 
necessary, 145 

*If a survey be returned and a new one moved for, the. court 
will not grant it, uolesfl the mover shew the iurmcr to 
be imperfect,* 148 

T- 

TENANT FOR LIFE, 

Of personals, who has threatened to remove them shrill give 
security for their forihcomitigi . 362 

TENDER. 
What tender ia sufficient, 150 15t 

TIME. 
I^ength of time, evidence of a grant, 12i 

TREATTy 

Of peace cannot re-charge a debtor who has paid into the 
treasury, lOi 

TRESPASS. 

If no charge be laid in nar. of cutting down trees, evidence 
cannot be given thereof, 163 

For killing a slave commenced before the indictment tried, 
may be tried after an acquittal upon the indictment, lOt 

This action can be supported by the owner ol lands, of which 
he is not in possession, * 403 

TROVER. 

The plaintiff cannot recover if defendant prove property in 

a third person, V^ y .. 

One tenant in common cannot sue another in trover, 487*^/ V ^ 

A verdict for defendant \% prima facie evidence of proper- \ ^'- ^ 
ty in him, 16^ • 

TRUST. •*' 

Estate in lands may be disposed of by parol, and parol evi- 
dence is admi^sible, 131 

Between A and B, to defeat C, a creditor shall be refused 
in equity between A and B, 230 

If Negroes and their increase are vested in trustees, to the 
uses following, to wit, to permit the feme to recttive the 
pH'fits arising by the Ntgro slaves aforesaid, either from 
their labour, increase^ or hire, the increase do not belong 
to the feme, 271 
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U. 

VNIVERSITT. 

Iw^ntls pranted by the Assembly to the Uaivcnlty cannot 
be taken irom them by the Assembly, • ziQ 374 

V. 

fERDICT. 
Jury may separate and then give their verdict, 107 

WARRANT. 

If it state a demand upon account, plaintiff cannot go for 
breach of a special agreement, 17ft 

V\>ju a plea of justification, the constable must produce his 
wairaat; tho^e summoned to aid him need not, S3 S^ 

WARRANTT. 

The person warranting is not bound by a judgment between 
the vendee and recoverer, the warrantee must prove iit!e 
in the recoverer on the trial, ' 379 38Q 

, WASTE. 

Cnnnty coart has jurtsdictton of 111 

What 18 waste. 111 ^30 

View may now be ordered or not in waste, as the court aees 

proper. 111 

No Judgment can be given if petit damages be found, 582 

If the widow cut down trees for sale, tis waste, 383 284 

WATS. 

A way connotbe established by proof of an usage for forty 
years, 301 302 

WIDOWS. 

Stock, crop, and provisions in the act making a yearns allow* 
ance to the widow, means animals with which the planta- 
tions of farmers are usually stocked, 149 

If the county court allow a provision in money, raised by 
the perishable estate, and the administrator pay it, he 
shall not be allowed it in settlement, ib. 

WILL 
Most be proved in the county court^ 9 
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• 

Copy is evidence, though proved by two witnesses, one of 
them a legatee, TS 

If a witness to a will, be disinterested at the time cf attesUr 
tion, hut becomes interested before probate, he need not 
be t fftred on the trial, 147 

If proved in the absence of a party* interested, he may call 
f jr a re- probate, 164 

Wh-sre probate ts decisive; where not, 1G6 16f 

Wncthcr a pr>bate in Virginia will uphold an action here, 221 

Tiie signing may be proved by proof that he acknoM'lcdged 
it, though the name, or signature, or hand writing was not 
bef(jre him, and though the paper lay at a distance oo tlie 
Uble, 233 

If the date be inserted after the attestation of ooe of the wit- 
nesses, is this good for the lands^ 342 342 

WITNESS. 

The atte«*ting witness, becoming assignee, is incompetent, ICl 

Shall not be allowed to give ei^idcnce to defeat his own 
deed, 127 

If a witness brings a hclfa. for his wages after 12 months, 
the sci.Ja, must be in the name of the party who had 
judgment, 13S 

A p< rson offered as a witness may be rejected if he be prov- 
ed by other witnesses to be interested, 145 

An attesting wimess may be offered to prove the insanity 
of the testator. 

Equally interested on both sides, admissible, 363 

A witness cannot be sworn in an equity cause, submitted to 
the court inatead of a jury, though if the jury tried it he 
might, 181 

May be sworn in equity on the hearing of a cause, 2i9 

A party inttrtsttd in the succc<<s of a prosecution cannot be 
received as a witness to support it, 289 

A surety may be withdrawn li om an appeal bond, to be made 
a witness, and new sureties given, 537 

To discredit a witness, it may be asked v.hcthtr he is not a 
man of bad moral character, 301 

The separate creditor of a bankrupt may prove the debt he 
has sued for, if the separate esute will not pa) his sepa- 
rate creditors, 244 

A partner who is a bankrupt, may prove that the debt sued 
for by the assignees of his partner, a bankrupt, is due to 
the latter, ib. 

A bankrupt who endifjrsed a note before his bankruptcy, 
zrA who has obtained his certificate, is a good witness 
C(»r ilxfk endorsees in an action on thcf note i«gain!it the ma- 
ker, 290 
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If the ohjf ctton to a witoc ss arise from proof made by the 
objector, the w'ltnrss cannot discharge himself of the ob« 
jection by any^mattrr sworn by htmsclf^ 290 

A man cannot be received as a witness to detract from a 
(lee<! himself has given, but that does not apply where be 
has given the deed as attorney of another, 29i 

If the subscribing witness become assignee and assign over 
to pfaiutiff, proof cannot be admitted either of bis hand 
writing or of the obligor's, 328 32§ 

The person who is' to be entitled to a restitotion of posses- 
sion, in case of a conviction of forceable eoury, cannot be 
a witness to support the indictment, 340 

If it be proved upon a person offered as a witness that he 
has said he was to have part of the recovery, he cannot 
be rendered competent by a release to the plaintiff, ii* 

The captain shall not be a witness for the owner, sued for 
the loss of a cav^ stowed on deck, 349 

Cannot object to himself because he owns a negro descend- 
ed from the wench defendiii^t is sued for, and would \ose 
his negro if defendant lost his, 355 

If you try to prove a witness interested, and fail, you shall 
not examine him on the voir dire^ 385 

Defendant draws an order on A and B for the amount of 
what he owed C, and C sues him and he offers A to 
prove that the work was done by C, as the servant of A 
and B, for the defendant, and that they are accountable to 
C ; A is not a good witness, because by defeating C he 
establishes a right to claim the money of the defendant, 366 

A party cannot impeach the credibility of his own witacss, 397 

WORDS. 

If to an action for words, the general issue be pleaded, and 
justification, the defendant may give in evidence, that the 
plaintiff's character is a bad one, 22S 

WRIT. 

li the writ issue before the cause of action, th^ plaintiffcan- 
not recover, but H on the same day, may prove it issued 
after the cause of action, 363 

A writ issued and signed by the deputy clerk in his own 
name^ bad, even after verdict, 407 
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